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ABSTRACT . ^ ■ r 

This volume presents an analysis and synthesis or the 
opinions of the Supreme Court explaining judgments that have directly 
decided education matters and those that have had substantial impact 
on public education policies and procedures even though the parties 
to the suits were not connected with public education. The 
are structured thematically to highlight, in an integrated 
the main thrusts of the Supreme Court opinions. The cases 
area ire usually presented in chronological order. Four chapters 
cover issues on teacher rights (the loyalty turmoil, expression 
due process, conditions of employment, and discriminatory employment 
practices); three chapters describe cases on race and education; and 
two chapters concern financial aid for parochial schools. A single 
chapter is devoted to each of the following subjects : financial aid 
for secular private schools, religious influences in public schools, 
student rights, liability for civil rights violation, 
finance of school districts, and federal legislation affecting 
education. A glossary, key provisions of the United States 
Constitution, and key federal statutory provisions are 
appendixes. A table of cases and an index complete the 
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PREFACE 



The Phi Delta Kappa Commission on the Impact of Cour. Decisions 
on Education wa.s created in 1976 and completed its work pnd made its 
final report in 1978. The first product of the Commission was A Digest 
of Supreme Court Decisions Affecting Education, edited by Perry A. 
Zirkel and published by Phi Delta Kappa in 1978. The Digest was up- 
dated by Zirkel with a supplement, which was published in 1982. 

This volume. The Supreme Courts Impact on Public Education, is 
also an outgrowth of the work of the Commission. In 1977 Phi Delta 
Kappa and the National Organization on Legal Problems of Education 
(NOLPE) agreed to commission E. Ed mund Reutter, Jr., one of the 
foremost authorities in school law, to analyze all the decisions of the 
United States Supreme Court that have some bearing on the operation 
of public schools. This volume is the result of Dr. Reutter s efforts to 
provide the most up-to-date and comprehensive analysis of the 
Supreme Court's decisions. We believe it makes an outstanding con- 
tribution to the literature of school law and serves as a reference work 
that is nnparallelled in its scope and thoroughness. 



Lowell C. Rose 
Executive Secretary 
Phi Delta Kappa 



M. A. McGhehey 
Executive Secretary 
NOLPE 



CHAPTER 1 
Overview 



This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; . . . shall be the supreme 
Law^ of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to 
the Contrary notwithstanding.* 

The judicial Power of the United States, shall be vested in 
one supreme Court, and in such inferior Courts as the Congress 
may from time to time ordain and establish.^ 

The judicial Power shall extend to alt Cases, in Law and 
E(|uity, arising under this Constitution, [and] the Laws of the 
United States, 

This volume presents an analysis and synthesis of the opinions of the 
Supr€*me Court explaining judgments that have directly decided educa- 
tion matters and those that have had substantial impact on public 
education policies and procedures even though the parties to the suits 
were not connected with public education.^ The following chapters are 
structured thematically to highlight, in an integrated fashion, the main 
thrusts of the Supreme Court opinions. The cases within each area usual- 
ly are presented in chronological order. This approach enhances the op- 
portunity for the reader to observe the development of constitutional 
law in these major domains. Occasionally, closely related areas have 
developed simultaneously with points of law made in one directly im- 
pinging on another. Illustrations include the interrelationship of cases 
f(KHised on financial aid for parochial schools with those focused on 
religious influences in public schools and those on conditions of teacher 
employment with those on discriminatory employment practices. 

Education cases, of course, are not decided in isolation from cases in 
other walks of life involving related challenges to government action or 
inaction. There has been an abundance of Supreme Court decisions, 
for instance, in the realm of church-state relations, only a portion of 
which have involved education. The same phenomenon is evident in 
the area of race-state relations. However, schools, by the nature of the 
enterprise and the immediacy of the impact of educational policies on 
large numbers of persons of disparate backgrounds, have been the 
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focus of a significiant share of Supreme Court opinions on social policy 
issues. 

Since education is not mentioned in the Constitution, it is a state 
rather than a federal function by virtue of the tenth amendment.^ Yet 
its operation must comport with the Constitution. Therefore, if a 
substantial federal issue is involved, the case may ultimately w^arrant 
Supreme Court action regardless of whether it originally proceeded 
through the courts of a state or those of the federal system . 

The number of education cases decided by the Supreme Court has 
burgeoned in recent years. Partly, this has been a reflection of the 
general post-World War II accent on civil rights and liberties. Since 
the federal Constitution establishes many of these "freedoms" in 
general terms (for example, religion, speech, and assembly in the first 
amendment) and protects these and other ^liberties" against govern- 
ment deprivation without "due process of law" through the fourteenth 
amendment, the Supreme Court inevitably must be involved as ap- 
phcations of these provisions in education settings are contested. In ad- 
dition, state statutes may grant to individuals "property" rights which 
are protected from deprivation without due process. Various education 
rights are in this category. Further, many education cases are framed 
in terms of alleged "unequal protection" and thus may be brought 
under the fourteenth amendment's prohibition against a states 
'*deny[ing] to any person within its jurisdiction the equal protection of 
the laws." 

The holdings of the Supreme Court do not provide a complete pic- 
ture of the Court's impact in the sphere of any subject because opinions 
can be rendered only on questions properly presented in cases actually 
brought before the Court. Constitutional law is amplified and par- 
ticularized by the decisions of lower courts which apply to new facts 
the principles enunciated by the Supreme Court in its opinions. To ex- 
pedite the reader's pursuit of lower court extensions of points discussed 
in the Supreme Court cases, the points are footnoted to the Supreme 
Court Reporter, which permits ready access to the National Reporter 
System, in addition to the United States Reports. 

The Supreme Court also influences education when it rejects a re- 
quest that it review the decision of a lower court. Such a so-called 
"denial of [a writ of] certiorari" leaves the opinion of the state ap- 
pellate court or the federal court of appeals as the controlling word on 
the issues raised and binding on all lower courts within the jurisdiction 
of the court that ruled and persuasive to courts in other jurisdictions. 
Sometimes the Supreme Court gives a reason for declining to review a 
case, such as "lack of a substantial federal question" in a petition in- 
volving a state court decision. 
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Only four to five percent of the eases on which review is sought arv 
accepted by the Court. In a limited number of situations the Court 
must accept cases; for example, when a state court upholds a state 
statute against a claim of federal unconstitutionality. For most ca^es, 
however, review is discretionary with the Court. The Court has 
adopted some nonbinding guidelines for itself as to when it will review 
a case. These guidelines include as reviewable a case that creates a con- 
flict between two federal courts of appeals and a ease deciding a qnvs 
tion of federal law so important that it should be settled at once for thf^ 
whole nation, The granting of discretionary review requires the vote (^f 
four Justices, 

The cases considered herein are those in which substantive issues 
were decided by the Court with full opinions. Not included are cases 
arising in the education domain involving only technical matters of law 
(such as standing to sue or mootness of an issue) and cases decided 
without opinions. 

The discussion for each case is based on "the opinion of the Court/' 
in which exposition of the precedent on a point of law is to be found 
Although the vote is given for each case (primarily as a matter of in- 
terest, for the precedential value of a case is not dependent on the 
margin of the vote), concurring opinions in which Justices voting with 
the majority may express individual views and dissenting opinions of 
Justices who disagree with the majority decision are generally not 
discussed. 

When feasible in this presentation, the w ords of the Court have been 
allowed to speak for themselves. Quotations generally are preferable to 
paraphrases not only for accuracy but also for flavor. The reader then 
can appreciate the precision, as well as the quality of writing, found in 
most Supreme Court opinions. Since the function of the Court in offer- 
ing guidance through explicating the Constitution is even more impor- 
tant than deciding the specific questions presented in a given case, the 
Court's opinions are designed to be far-reaching in their scope and im-^ 
plications. As each holding establishes a precedent binding on all lower 
courts, and practically so on the Supreme Court itself in subsequent 
cases, the factual context of the question or (luestions presented 
becomes crucial. A change in a material fact may change the outcome 
of a subsequent case. 

Cases taken to the Supreme Court usually have passed through at 
least two tiers of lower state or federal courts. They minimally involve 
strong emotional and financial commitments by some persons to '^ P'^t^' 
ticular outcome. Those sympathetic to the view of the "losing side" in a 
Supreme Court case tend to grasp at elements of fact or coinment 
presented in the opinion that could be a possible basis for pursuing 
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their general goals in a slightly altered way. The *i3linning side'* tends 
to overexpand the implications of the ruling in an Effort to-h^ve it en- 
compass a maximum number of other situations. Thus, tl^6^e desiring 
truly to underfitand the law as expounded in an opinion ancS to conform 
to it in a responsible fashion must pay close attention to the opinion as a 
uhole rather than to sek*cted parts. They must also examine the place 
of the opinion in the pattern of cases decided previously by the Court. 

A conscientious effort has been made in this treatise to present the 
casi«> in anK>bj('ctive fashion. Consideration is given to what the Court 
a<'tualK said, not to whether it rendered a "correct*' or a "good'* opin- 
nn\ Soch value judgments are left to the individual reader. 



1 I s i Ai\^; art VI. t\ t 

2 X iU'SM art. III. ^ 1 

5 i .'^■\rTA'i*,v i\ thtnn^h fhi' i9HM9Si Tf rnj i>f tin* Siipn'nn^ Ojiirt. 

% St( Si-iH-ndix H fi>r irxls t^f nmstitutionai praviMtms referred Ui in this vohiine. 



CHAPTER 2 
Parent Rights in General 



Child's Health 

The first Supreme Court opinion to impinge on the question of the 
extent of parent rights in regard to education was rendered in 1922 in a 
case upholding the requirement that children be vaccinated before be- 
ing permitted to attend "a public school or other place of education."^ 
The unvaccinated child in the case had been refused admission to the 
public schools and to a private school. The Supreme Court said that a 
prior case* had settled that it was within the police power of a state to 
provide for compulsory vaccination. Here the regulation had been pro- 
mulgated by the city of San Antonio, Texas, but the Court stated that 
authority to determine when vaccination was to be mandated could be 
delegated by the state to local authorities. The fact that the city had 
not made the ordinance applicable to all citizens did not constitute 
unequal protection. Further, it was held not necessary that there be an 
epidemic in order that the regulation be constitutionally enforceable. 

Child's Knowledge 

The first Supreme Court opinion to treat expressly the point of 
parent rights concerned the question of the constitutionality of a 
statute for the violation of which a private school teacher had been 
fined. ^ 

Immediately following World War I, the state of Nebraska enacted a 
statute with two prohibitions. One was that "no person, individually or 
as a teacher, shall in any private, denominational, parochial or public 
school, teach any subject to any person in any language other than the 
English language. The other was that "languages, other than the 
English language, may be taught as languages only after a pupil shall 
have attained and successfully passed the eighth grade. . . 

The appellant in the case (Meyer) had been convicted on a charge of 
teaching reading in the German language to a ten-year-old student in a 
nonpublic school. The Supreme Court of Nebraska had construed the 
statute as not covering "the so-called ancient or dead languages" such 
as Latin, Greek, and Hebrew, but it upheld the power of the state to 
proscribe the teaching of modern languages to the very young and the 
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conviction of the teacher for doing so. The Nebraska court found that 
the legislature had reason to discourage the rearing of children with a 
foreign language as their mother tongue because of its effect on citizen- 
ship and held that the statute could be justified on grounds of public 
safety and the general welfare. 

The Supreme Court of the United States phrased the question as 
** whether the statute as construed and applied unreasonably infringes 
the liberty guaranteed to [Meyer] by the Fourteenth Amendment."* In 
answering in the affirmative, the Court for the first time expounded on 
the substantive concept of "liberty'' in the fourteenth amendment. The 
seven-member majority stated: 

While this Court has not attempted to define with exactness 
the liberty thus guaranteed, the term has received much con- 
sideration and some of the included things have been definitely 
stated. Without doubt, it denotes not merely freedom from 
bodily restraint but also the right of the individual to contract, 
to engage in any of the common occupations of life, to acquire 
useful knowledge, to marry, establish a home and bring up 
children, to worship God according to the dictates of his own 
conscience, and generally to enjoy those privileges long 
recognized at common law as essential to the orderly pursuit of 
happiness by free men.*^ 

The Court observed that "[t]he American people have always 
regarded education and acquisition of knowledge as matters of 
supreme importance which should be diligently promoted."" Further, 
"corresponding to the right of control, it is the natural duty of the 
parent to give his children education suitable to their status in life,*'® an 
obligation generally enforced by state compulsory education laws. 

The Court then enunciated specifically that "liberty" covered the 
right of the teacher to teach a nonharmful subject and the right of 
parents to engage him therefor: 

Practically, education of the young is only possible in schools 
conducted by especially qualified persons who devote them- 
selves thereto. The calling always has been regarded as useful 
and honorable, essential, indeed, to the public welfare. Mere 
knowledge of the German language cannot reasonably be re- 
garded as harmful. Heretofore it has been commonly looked 
upon as helpful and desirable. [Meyer] taught this language in 
school as part of his occupation. His right thus to teach and the 
right of parents to engage him so to instruct their children, we 
think, are within the liberty of the amendment. 

The Court later in the opinion commented that "evidently the 
legislature has attempted materially to interfere with the calling of 
modern language teachers, with the opportunities of pupils to acquire 
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knowledge, and with the power of parents to control the education of 
their own."^^ Of these three prongs, only the first was necessary to 
resolve the question at issue. The introduction and discussion of the 
parental rights issue was not essential, but was a clear indication of the 
Court's sympathy for parental concerns (although here there were no 
parental complainants). The reference to pupils' rights received no 
amplification elsewhere in the opinion. 

The power of the state in educational matters was described by the 
Court for the first time in the following words: "That the State may do 
much, go very far, indeed, in order to improve the quality of its 
citizens, physically, mentally and morally, is clear; but the individual 
has certain fundamental rights which must be respected. "^^ 

The Court discussed some ideas of Plato and of the government of 
Sparta designed to develop ideal citizens and istates and said that such 
relations between individuals and the state were barred by the Con- 
stitution of the United States, The Court further described the power of 
the state in educational mattets as follows: 

The power of the State to compel attendance at some school 
and to make reasonable regulations for all schools, including a 
requirement that they shall give instructions in English, is not 
questioned. Nor has challenge been made of the State's power 
to prescribe a curriculum for institutions which it supports. 
Those matters are not within the present controversy. Our con- 
cern is with the prohibition approved by the Supreme Court [of 
Nebraska]. 

The Court concluded its opinion by tying the case to a line of cases 
recent at the time wherein the Court had held that in order for the state 
to outlaw an occupation it was necessary to show substantial harm to 
the public derived from existence of the occupation. Otherwise, abuses 
incidental to the activity must be controlled by regulation short of 
abolition. The Court observed that "no emergency has arisen which 
renders knowledge by a child of some language other than English so 
clearly harmful as to justify its inhibition with the consequent infringe- 
ment of rights long freely enjoyed. 

The wide-ranging opinion of the Court may have obscured the 
precise issue resolved. It was: Can a teacher be criminally penalized for 
teaching a modern foreign language in a private school? There was no 
holding about what subjects the state may or may not decide to offer in 
the public schools. A state was not required to offer a foreign language 
in its schools. Foreign language teachers were granted no right to 
employment by local public school boards. Neither parents nor 
students were given any specific rights by this case except the right, at 
their expense and by their arrangements, to learn something not hostile 
to the public welfare. 
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There is an implication in the opinion that a requirement that the 
basic medium of instruction in all full-time schools be English is con- 
stitutionally sound. There is also an intimation, to be repeated two 
years later in Pierce v. Society of Sisters of the Holy Names of Jesus and 
Mary,^^ that a requirement of attendance at a school {i.e., no substitu- 
tion of home instruction) would not be in violation of the Constitution. 
These points have not come squarely before the Court. 

Four years later the Supreme Court unanimously invalidated an 
Hawaii statute because it too comprehensively controlled schools con- 
ducted in foreign languages for the purpose of teaching the 
languages.'*' Parents of Japanese ancestry contended that regulations 
adopted under the statute would in effect destroy the schools, which 
were conducted for one hour each day of the week. The detailed rules 
required permits for schools and teachers; specified prerequisites of age 
and achievement for students attending; and regulated what could be 
taught, textbooks that could be used, and hours when the schools could 
operate. 

The Supreme Court stated: 

[T]he School Act and the measures adopted thereunder go 
far beyond mere regulation of privately supported schools, 
where children obtain instruction deemed valuable by their 
•parents and which is not obviously in conflict with any public 
interest. They give affirmative direction concerning the in- 
timate and essential details of such schools, intrust their con- 
trol to public officers, and deny both owners and patrons 
reasonable choice and discretion in respect of teachers, cur- 
riculum and text-books. Enforcement of the act probably 
would destroy most, if not all, of them; and, certainly, it 
would deprive parents of their opportunity to procure for their 
children instruction which they think important and we can- 
not say is harmful.'^ 

Citing Meyer and Pierce, the Court .said, "The general doctrine 
touching rights guaranteed by the Fourteenth Amendment to owners, 
parents and children in respect of attendance upon schools has been an- 
nounced in recent opinions."'" It stated that the due process clause of 
the fifth amendment places similar restrictions on the federal govern- 
ment, which was involved because Hawaii at the time was a territory. 

The cornerstone case for parent rights was Pterce, decided in 1925.^® 
As with Meyer, this case procedurally arose with parent rights as a 
subordinate element. At issue w^as the constitutionality of a statute that 
would have had the effect of damaging an enterprise that was not 
harmful to .society, namely the operation of all private .schools. Such 
schools were imperiled by an Oregon statute, adopted through the 
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process of voter initiative, that required all ** normal" children between 
the ages of eight and sixteen, who had not completed the eighth grade, 
to attend a public school. 

The statute was challenged, not by parents, but by operators of two 
private schools. One of the schools was under religious auspices, the 
other was a proprietary military academy. The operators of the schools 
asserted that enforcement of the statute would seriously impair, if not 
destroy, their "business" and greatly diminish the value of their proper- 
ty. The religious complainant, the Society of the Sisters of the Holy 
Names of Jesus and Mary, was organized as an Oregon corporation for 
the secular and religious education and care of children, and operated 
schools through the junior college level; the Hill Military Academy was 
a corporation organized for profit in operating educational facilities 
for males bel^yeen the ages of five and twenty-one. 

The Supreri^e Court, in unanimously declaring the statute un- 
constitutional, closely followed the reasoning of the Meyer case. It 
declared: 

The inWitable practical result of enforcing the Act under 
consideration would be destruction of ' appellees' primary 
schools, an^^erhaps all other private primary schools for nor- 
mal childrerr within the State of Oregon. These parties are 
engaged in a kind of undertaking not inherently harmful, but 
long regarded as useful and meritorious. Certainly there is 
nothing in the present records to indicate that they have failed 
to discharge their obligations to patrons, students or the State. 
And there are no peculiar circumstances or present emergen- 
cies which demand extraordinary measures relative to primary 
education. 

Under the doctrine of [Meyer] we think it entirely plain that 
the Act of 1922 unreasonably interferes with the liberty of 
parents and guardians to direct the upbringing and education 
of children under their control. As often heretofore pointed 
out, rights guaranteed by the Constitution may not be abridged 
by legislation which has no reasonable relation to some pur- 
pose within the competency of the State. The fundamental 
theory of liberty upon which all governments in this Union 
repose excludes any general power of the State to standardize 
its children by forcing them to accept instruction from public 
teachers only. The child is not the mere creature of the State; 
those who nurture him and direct his destiny have the right, 
coupled with the high duty, to recognize and prepare him for 
additional obligations.^" 

The preceding statements about parental rights in the education of 
their children have come to be widely quoted. Frequently there has 
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been a temptation for some to try to extend the words beyond their 
meaning in the Pierce case, particularly in regard to questions of finan- 
cial aid to private schools or their students and of curricular re- 
quirements within public schools. Almost a half century after this case, 
the Court was constrained to point out that ""Pierce *held simply that 
while a State may posit [educational] standards, it may not pre-empt 
the educational process by requiring children to attend public schools.' 
... It is one thing to say that a State may not prohibit the maintenance 
of private schools and quite another to say that such schools must, as a 
matter of equal protection, receive state aid."^^ 

In Pierce, the Court presented one of its most seminal paragraphs 
regarding the power of the state in educatiohal matters: 

No question is raised concerning the power of the State 
reasonably to regulate all schools, to inspect, supervise and ex- 
amine them, their teachers and pupils; to require that all 
children of proper age attend some school, that teachers shall 
be of good moral character and patriotic disposition, that cer- 
tain studies plainly essential to good citizenship must be 
taught, and that nothing be taught which is manifestly in- 
imical to the public welfare.^^ 

Child's Associates 

The most extensive discussion by the Supreme Court of the tension 
between parent rights and state rights in regard to education was 
presented in 1972 in a case involving members of the Amish faith who 
refused to allow their children to attend public school beyond the 
eighth grade and the age of fourteen.^^ Although technically freedom 
of religion rights were at stake and the case was decided on that issue, 
the Court was obliged to address parent rights in general. The case had 
been widely (and often misleadingly) publicized as one that would, if 
decided in favor of the Amish, strengthen existing private schools and 
facilitate the creation of new private arrangements for implementing 
various approaches to the education process outside the public school 
structure. 

The state of Wisconsin had prosecuted and convicted Amish parents 
for violating the state s compulsory education law, which required at-, 
tendance until the age of sixteen. The State Superintendent of Public 
Instruction had rejected a proposal to determine administratively that 
the Amish could satisfy the law by establishing their oWn vocational 
training plan, as had been done in some other states. His t^easoning was 
that it would not afford Amish children an education ^substantially 
equivalent to that offered in the schools in that area. After |:he Supreme 
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Court of Wisconsin had ruled in favor of the Amish, the state carried 
the case to the United States Supreme Court. The Court held that 
Wisconsin's statute, as applied to the Amish, violated the free exercise 
of religion provision of the first amendment. 

The reasoning of the Court supporting that holding is treated in 
Chapter 6. Here, the statemei^ts of the Court regarding parent and 
state rights in general are perti<»ent. 

The state had argued that it Was exercising its inherent powers as 
parens patriae to extend the beAefit of a secondary education to the 
Amish child regardless of parentil wishes. Reliance for the view was 
placed on a 1944 case in which the Supreme Court had sustained the 
state's right to regulate or prohibit\child labor." In that case, the child 
was selling religious pamphlets, an^ct characterized by the parent as a 
religious duty. The Court distingui^ed the present case by noting that 
hfere there was no evidence of any potential harm to the child by being 
taken from public school after the eighth grade and placed in an en- 
vironment of more direct parental supervision in a form of vocational 
learning- by- doing on a farm. Furtl\er, unlike cases in which com- 
pulsory vaccination hajd been upheld against religious claims^' and a 
ban on religion-sanctioned polygamy had been sustained, the excusal 
constituted no substantial threat to public health or welfare. 

The Court, referring to its statements in Pierce that parents have 
"the right, coupled with the high duty, to recognize and prepare [their 
child] for additional obligations,"*"^ said that "additional obligations" 
must be read to include "the inculcation of moral standards, religious 
beliefs and elements of good citizenship.''^" However, the Court added 
that Pierce "recognized that where nothing more than the general in- 
terest of the parent in the nurture and education of his children is in- 
volved, it is beyond dispute that the State acts 'reasonably' and con- 
stitutionally in requiring education to age 16 in some public or private 
school meeting the standards prescribed by the State."^* 

Parent interests and rights were referred to twice in the opinion as 
being "traditional/'^" and the Court stated that "the values of parental 
direction of the religious upbringing and education of their children in 
their early and formative years have a high place in our society."^* 
However, the Court also noted that "a State [has] a high responsibility 
for education of its citizens^ . . . [and] [p]roviding public schools ranks 
at the very apex of the function of a State."^^ Thus, "[a]way of life, 
however virtuous and admirable, may not be interposed as a barrier to 
reaso^iable state regulation of education if it is based on purely secular 
consicierations."^^ 

Thiii important caveat as to the narrowness of the present holding 
was restated in the following words: "It cannot be over- emphasized 
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that we are not dealing with a way of life and mode of education by a 
group clainiing to have recently discovered some *progressive' or more 
enlightened process for rearing children for modern life/''* The Court 
further stated, "Nothing we hold is intended to undermine the general 
applicability of the State s compulsory school-attendance statutes/'" 
The Amish not only- possessed a three-century old relif^ious base that 
evidence showed would be impaired, but they demonstrated that their 
children ages fourteen to sixteen were placed in a vocationally oriented 
program of instruction. They further showed that the Amish were no 
burden to Jihe state in that criminal and welfare cases were nonexistent 
in the Amish community. 

In a 1976 case involving racially discriminatory admissions policies 
in private schools,'® the Court, by a vote of seven-to-two, held that 
constitutional rights of parents affecting the education of their children 
did not supersede an 1866 federal statute granting to all persons **the 
same right in every State and Territory to make and enforce contracts 
. . as is enjoyed by white citizens.**" The statute had been enacted 
under the thirteenth amendment as legislation designed to eliminate 
**the badges and the incidents" of slavery. In 1968, the Court had held 
that the statute prohibited private acts of r-acial discrimination, 
specifically in the sale or rental of real or personal property.'* As the 
students in the present case were refused admission to private schools 
on the basis of race (the schools would not contract with the black 
parents because of their race), the statute was clearly applicable under 
the precedent of the 1968 case.'** The Court thus was required to deter- 
mine whether the statute, as applied, violated general constitutionally 
protected rights of free association and privacy or a parent's right to 
direct the education of his or her children. No violation was found. 

The Court observed that from the first amendment right to engage in 
association for the advancement of beliefs and ideas. 

it may be assumed that parents have a First Amendment right 
to send their children to educational institihlions that pijiomote 
the belief that racial segregation is desirable, and that the 
children have an equal right to attend such institutions. But it 
does not follow that the practice of excluding racial minorities 
from such institutions is also prott*cted by the same principle.*^ 

The Court referred to its statement in Norwood*^ that the Constitution 
did not afford invidious private discrimination any affirmative protec- 
tion, and noted that although such acts were not per se constitutionally 
barred, they could be subject to remedial legislation under the thir- 
teenth amendment. It further noted that discontinuance of the 
discriminatory admissions policies would in no way inhibit the 
teaching of any ideas or dogma in the schools. 
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The Court then offered the following re\ iew of its eases in support of 
its conclusion that "[i]t is clear that the present application oi § 1981 
infringes no parental rights rt*cognized"^^ in prior cases: 

In Meyer v. Sebraska the Court held that the liberty pro~ 
tected by the Due Process Clause of the Fourtt.H^'nth Amend- 
ment includes the right to send one's children to a private 
scho(?l that offers spt*cialized training— in that case, instruc- 
tion in the German language. In Pierce v. Society of Sisters the 
Court applied "the doctrine of Meyer v. iVVforav^a" to hold un- 
constitutional an Oregon law re(juiring the parent guardian, 
or other person ha\ ing custody of a child between eight and H) 
yeans of age to send that child to public school on pain of 
criminal liability. The Court thought it "entirely plain that the 
(statute] unreasonably interferes with the liberty of parents 
and guardians tt) direct the upbringing and education of 
children under their control." In Wisconsin i\ Yoder the (]ourt 
stressed the limited scope of Pierce^ pointing out that it lent 
"no support to the contention that parents may replace state 
educational recjuirenjents with their own idiosyncratic views 
of what knowledge a child needs to be a productive and happy 
member of society" but rather "held simply that while a State 
ma\ posit [educational] standards, it may not pre-empt the 
educational process by re(iuiring children to attrnd public 
schools." And in Sortcoad v. Harrison the (]ourt once again 
stressed the "linn'ted scope of Pierce,'* which simply "affirrnec^ 
the right of private schools to e: ist and to operate /'^^ 

In a separate treatment of the right of privacy (which in a footnote 
the (]ourt suggested might be a \ ariation of "the Meyer-Pince-Yoder 
'parental' right'"*^. the Court emphasized that "it does not follow that 
because government is largely or even entirety precltided from 
regnlating the child-bearing de»cision. it .irnilarly restricted by the 
(]{)nstitution from regulating the implementation of parental decisions 
concerning a child's t»ducation."^'' The Court said it had repeatedly 
stressed that states could reasonably regulate the private school educa- 
tion that parents had a constitutional right to choose as an alternative 
to [)ublic scliools. It repealled that "the (]ourt in Piene expressly 
acknowledged 'the jMiwer of the State reasonably to icgulate all 
schools, to inspect, supervise and exainiru' them, their teachers and 
pupils. ' 
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Financial Aid for 
Secular Private Schools 



The first Supreme Court decision involving financial assistance to 
private schools or their students was written in 1930.* The legislature of 
Louisiana had enacted a statute providing that the proceeds of the 
severance tax, after constitutional appropriations were covered, w'as to 
he devoted "first, to supplying school book^ to the school children of 
the State."* The state board of education was directed to provide 
"school books for sch(K)l children free of cost to such children."' The 
suit sought to restrain the state board from expendi|pf any funds for 
books for children attending nonpublic schools on the principal ground 
that such an expenditure constituted a taking of private property 
(money paid in taxes) for a private purpose, an act allegedly barred by 
the due process clau.se of the fourteenth amendment. 

The Supreme Court unanimously affirmed the decision of the 
Supreme Court of Louisiana, which had found the arrangement to be 
constitutional. The Court \s opinion was brief, much of it being quoted 
from the opinion of the state court. That court had sustained the 
legislation as implemented by the state board to include all children in 
all types of schools. In the opinion, a distinction was made between aid 
to a private school and aid to students attending the school, the former 
being a violation of the due process clause of the fourteenth amend- 
ment and the latter being constitutionally permissible. It was held that 
the school children and the state, not the schools, were the beneficiaries 
of this act. The Louisiana court expressly had construed the statute to 
mean that private school students would receive the .same books as 
public school students so that no books would be adapted to religious 
instruction. The Louisiana court had noted that the books were lent, 
rather than given, to the students, but the Supreme Court observed that 
this point was not of importance in relation to the federal question. 

The reasoning of the Supreme Court of Louisiana, quoted with ap- 
proval by the United States Supreme Court, follows: 

"One may scan the acts in vain to ascertain where any money 
is appropriated for the purchase of school books for the use of 
any church, private, sectarian or even public .school. The ap- 
propriations were made for the specific purpo.se of purchasing 
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school books for the use of the school children of the state, free 
of cost to them. It was for their benefit and the resulting 
benefit to the state that the appropriations were made. True, 
these children attend some school, public or private, the latter, 
sectarian or nonsectarian» and that the books are to be furnished 
them for their use, free of cost, whichever they attend. The 
schools, however, are not the beneficiaries of these appropria- 
tions. They obtain nothing from them, nor are they relieved of 
a single obligation because of them. The school children and 
the state alone are tlie beneficiaries. It is also true that the sec- 
tarian sch(K)ls, which some of the children attend, instruct 
their pupils in religion, and books are used for that purpose, 
hut one may search diligently the acts, though w ithout result, 
in an effort to find anything to the effect that it is the purpose 
of the state to furnish religious books for the use of such 
children. . . What the statutes contemplate is that the same 
books that are furnished children attending public schools shall 
be furnished children attending private schools. This is the only 
practical way of interpreting and executing the statutes, and 
this is what the state board of education is doing. Among these 
books, naturally, none is to be expected, adapted to religious 
instruction.'*^ 

The conclusion of the United States Supreme Court was: 

Viewing the statute a.s having the effect thus attributed to it, 
we cannot doubt that the taxing power of the State is exerted 
for a public purpose. The legislation does not segregate private 
schools, or their pupils, as its beneficiaries or attempt to in- 
terfere with any matters of exclusively private concern. Its in- 
terest is education, broadly; its method, comprehensive. In- 
dividual interests are aided only as the common interest is 
safeguarded."' 

This case is the genesis of the**child benefit" theory, which ever since 
has played an important role as a criterion by which permissible aid to 
private (and especially sectarian) education may be distinguished from 
constitutionally forbidden assistance. Obviously it is not an objective 
criterion, but it constituted a start toward developing a standard that 
was to become more and more refined, though never free of dispute, in 
subsequent cases. 

It must be emphasized that in Cochran, the first amendment pro- 
hibition against **an establishment of religion** was not argued. The 
Supreme Court had not yet interpreted fourteenth amendment pro- 
hibitions against actions of states as specifically including in- 
fringements of the rights guaranteed by the first amendment against 
enroachment by the federal government. That holding lay a decade 
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away;* its application to an education case involving public funds was 
seventeen years in the futures and its application to textb<K)ks lay 
thirty-eight years ahead.* 

The Supreme Court of Louisiana seems quite, certainly to have 
recognized the religion issue hy its specific construction that "school 
books" meant the **sarne books that are furnished children attending 
public schools'' and Us further comment that "naturally'* the books 
would not be adapted to religious instruction. The United States 
Supreme Court's quotation of this part of the Louisiana court's opinion 
implies a like sensitivity on its part. 

Only one subsequent aid-to-private-secular-schools case has been 
decided by the Supreme Court with a full opinion.^ That case too in- 
volved textbooks. The question was whether books could be furnished 
to children in private schools that refused to admit black students. 

The enrollment in private .schools in Mississippi had increased 
twenty-fold between 1963 and 1970. Many of the private schools were 
established or enlarged simultaneously with major events in the 
desegregation of public schools. Mississippi, since 1940, had had a text- 
book arrangement similar to that of Louisiana. The inclusion in the 
program of children enrolled in the all-white academies was chal- 
lenged as state aid to racially segregated education and an impediment 
to the process of fully desegregating public schools. 

The Supreme Court, in a unanimous decision, held that books must 
not be furnished by the state to stuc'ents attending schools with racially 
discriminatory admissions policies. The Court said: 

(T]he constitutional infirmity of the Mississippi textbook pro- 
gram is that it significantly aids the organization and continua 
tion of a separate system of private schools which may 
discriminate if they so desire. A State's constitutional obliga- 
tion recjuires it to steer clear not only of operating the old dual 
system of racially segregated schools but also of giving signifi- 
cant aid to institutions that practice racial or other invidious 
discrimination.'*^ 

The Court commented that it had consistently affirmed (without 
opinions) lower court decisions enjoining tuition grants by states to 
students attending racially discriminatory private schools and that a 
textbook lending program was not legally different. It said: 

Free textbooks, like tuition grants directed to private school 
students, are a form of financial assistance inuring to the 
benefit of the private schools themselves. An inescapable 
educational cost for students in both public and private schools 
is the expense of providing all necessary Uarning materials. 





18 / Chapter 3 



When, as here, that necessary expense is borne by the State, 
the economic consequence is to give aid to the enterprise; if the 
school engages in discriminatory practices the State by tangible 
aid in the form of textbooks thereby gives support to such 
discrimination.*^ 

The Court said that it was distinguishing textbooks, which are only 
provided in connection with schools and which can be purchased on 
the open market, from generalized services such as electricity or fire 
Vprotection, which are "necessities of life" not readily available from 
tourccs entirely independent of the state. The latter constitutionally 
cl|n be provided to private entities that racially discriminate, in com- 
mon with ail entities, under a decision of the year before holding that a 
socigl organization could not be refused a liquor permit on the ground 
that it did not admit blacks to membership.** 

Between the times of Cochran and Norwood, the Court had extend- 
ed the "child benefit" theory of Cochran^^ and thus was required to in- 
dicate why the theory did not require a different result in Norwood, 
The Court said that when it had stated that furnishing textbooks w« of 
direct financial benefit to parents and children, not to schools, it was 
**in the sense that parents and children— not schools— would in most 
instances be required to procure their textbooks if the State did not. . . . 
[T]he Court has never denied that 'free books make it more likely that 
some children choose to attend a [private] school.' "^^ The Court 
recognized that it had permitted "indirect" aids like textbooks and 
transportation to sectarian school students under the first amendment, 
but differentiated the present situation as follows: 

The leeway for indirect aid to sectarian schools has no place 
in defining the permissible scope of state aid to private racially 
discriminatory schools. "State support of segregated schools 
through any arrangement, management, funds or property 
cannot be squared with the [Fourteenth] Amendment's com- 
mand that no State shall deny to any person within its jurisdic- 
tion the equal protection of the laws.^' 

The Court said that, within first amendment bounds,^ the state may 
assist sectarian schools in their secular functions because the state has a 
substantial interest in the quality of education provided in private 
schools. However, in the present case, "the legitimate educational 
function cannot be isolated from [alleged] discriminatory practices. "*• 
Furthermore, the Court added: 

{ Although the Constitution does not proscribe private bias, it 
places no value on discrimination as it does on the values 
inherent in the Free Exercise Clause. Invidious private 
discrimination may be characterized as a form of exercising 
freedom of association protected by the First Amendment, but 
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it has never been accorded affirmative constitutional protec- 
tions. And even some private discrimination is subject to 
special remedial legislation in certain circumstances under 
Sec. 2 of the Thirteenth Amendment. .. Hov^ever narrov^ 
may be the channel of permissible state aid to sectarian schools 
. . . , it permits a greater degree of state assistance than may be 
given to private schools which engage in discriminatory prac- 
tices that would be unlawful in a public school system.**^ 

Since not all private schools in Mississippi could be assumed to have 
discriminatory admissions policies, the trial court was directed to re- 
quire state officials to establish a certification procedure under which 
any school seeking textbooks for its students could apply on behalf of 
the students by supplying information that would establish the fact of 
nondiscriminatory admissions policies. The procedure would be sub- 
ject to judicial review. 

It is to be observed that in this situation there was no improper 
motive in establishing the textbook arrangement. The system was not, 
like the tuition grants referred to by the Court,- established after 
desegregation Was mandated. However, the constitutional duty to 
desegregate required that all state actions be subject to judicial scrutiny 
as to their effect on the process of vindicating constitutional rights of 
black students that had been violated by the dual school system. The 
narrow issue was whether a state could provide tangible assistance to 
students attending private schools that admitted only whites at the 
time the state was undertaking a constitutional duty to correct its 
former violations of rights of blacks in the area of education. 
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Financial Aid for Parochial Schools: 
Evolution of the Constitutional Criteria 



Transportation to and from School 

It was not until 1947 that the Supreme Court was required to 
elucidate the meaning of the establishment of religion clause of the first 
amendment in an education context.^ The precise question was 
whether the clause was violated by a New Jersey statute that required 
local school boards that provide transportation for children attending 
public schools to supply the same transportation, along the established 
routes, to children attending nonprofit, private schools. A taxpayer 
challenged the resolution of a local board that implemented the statute 
by reimbursing parents of children in public and Catholic parochial 
schools for expenditures for bus transportation to and from school on 
public transit buses. (There was no challenge to the statutory exclusion 
of the benefit to children attending for-profit private schools nor to the 
fact that the board resolution specified only public and Catholic school 
parents as beneficiaries.) 

The arrangement was attacked also on the fourteenth amendment 
ground of deprivation of property without due process in that the state 
allegedly was taking the private property of some by taxation and 
bestowing it upon others for use in a private purpose. The Court re- 
jected this argument. It found a public purpose to be involved because 
the legislation was intended to facilitate the opportunity of children to 
get a secular education free from risks of traffic and other hazards. 
That the law coincided with the personal desire of some individuals 
was deemed an inadequate reason for the Court to say the legislature 
had acted improperly in appraising a public need. The Court obser\'ed 
that legislation for the public welfare was a primary reason for the ex- 
istence of states. It commented that subsidies and loans to individuals 
such as farmers and home owners and to privately owned transporta- 
tion systems and other businesses had been "commonplace practices" in 
United States history. 

The profound signifiqance of the case lies in the first amendment 
aspect, the discussion of the meaning of a **law respecting an establish- 
ment of religion." It was in 1940 that the Court had stated that the con- 
cept of "liberty" embodied in the fourteenth amendment included the 
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liberties jijuarantwd by the first amendment.* Thus, state legislatures, 
as well as Congress, were restricted in the area of religion. Although 
the vote in the present case was five-to-four to uphold the statute, the 
disagreement centered not on the meaning of the constitutional provi- 
sion but on its application to the facts -at hand. Indeed, even though the 
majority ruled in favor of the parochial school interests^ its interpreta- 
tion of the establishment clause was not what was argued by the 
par(K?hial schools. The opinion of the Court traced the history of the 
concept behind the first W{)rds of the first amendment and concluded 
as follows: 

The "establishment of religion" clause of the First Amend- 
ment means at least this: Neither a state nor the Federal 
Covernnient can set up a church. Neither can pass laws which 
aid one religion, aid ail religions, or prefer one religion over 
another Neither can force nor influence a person to go to or to 
remain away from church against his will or fort^* him to pro- 
fess a bt^lief or disbelief in any religion.^ No person can hv 
punished for entertaining or professing religious beliefs or 
disbeliefs, for church attendance oi* non-attendance. No tax in 
an\ amount, large or small, can be levied to support any 
religious activities or institutions, whatever they may be called, 
or whatever form they may adopt to teach or practice religion. 
Neither a state n{>r the Federal Government can. openly or 
st^cretly, participate in the affairs of any religious organi/.a- 
lions or groups and vice \ersa. In the words of Jefferson, the 
clause agauist establishment of religion by law was intended to 
ere<t "a wall of separation betwa^n ('hurch and State. 

It was the bar on aid to all rebpons that disturbed advocates of aid 
to parochial schools. This interpretation was to become a key pillar in 
the reasorung supporting subsequent establishment clause decisions. 
That it a{«peared in a nmj(»rity opinion upholding an arguable aid 
prompted Justice Jackscjn, one of the four Justices who would have in- 
validated the statute, to comment that the disposition of the case by the 
majority reminded him of Byron's Julia, who, ''whispering i will ne*er 
consent.' cf)nsented.'** A dissenting opinion, subscril)ed to by Fotir 
Justices, agreed with the majority that the amendment barred aid to all 
religions as well jt^ preference for any one or more/' 

The opini<m of the (-ourt said that a state c(n?ld restrict transporta- 
tion to thost^ attending public schools, but if it were furnished to non- 
public school students, it was to be considered analogous to general 
welfare servict^s such as policf*.* protection and sewage "disposal. 
Although these servict*s mig/i^ be considered aids to parents sending 
their children to parochial sch«H)ls, 
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<:utting off church schools from these services, so separate and 
so indisputably marked off from the religious functioning, . . . 
is obviously not the purpose of the First Amendment. That 
Amendment requires the state to be a neutral in its relations 
with groups of religious believers and non-believers; it does not 
re(juire the state to be their adversary. State powder is no more 
to be used so as to handicap religions, than it is to favor them.^ 

The opinion concluded with these words: 

It appears that these parochial schools meet New Jersey s re- 
quirements. The State contributes no money to the schook. It 
does not support them. Its legislation, as applied, does no more 
than provide a general program to help parents get their 
children, regardless of their religion, safely amd expeditiously 
to and from accredited schools. 

The First Amendment has erected a wall between church 
and stat^. That wall must be kept high and impregnable. We 
could not approve the slightest breach. New Jersey has not 
bretched it here.*^ 

It is interesting to note that fifteen years later, in a concurring opi- 
nion, Justice Douglas (whose "fifth vote'' was necessary in Everson to 
uphold the busing statute) stated that in retrospect he agreed with the 
four dissenters.** 

Textbooks 

The next ease to deal with the issue of establishment of religion 
through direct use of public funds in relation to parochial schools was 
decided in 1968.® Intervening cases had treated the establishment 
clause in the context of religious influences in the public schools and 
had amplified in genera! terms the Everson discussion of the clause. 
At issiie was the constitutionality of a New York statute requiring each 
l(Kal school board to purchase textbooks and lend them, without 
charge, to all children residing in the district who were enrolled in 
grades seven to twelve of public or private schools that complied with 
the compulsory education law. The books loaned were to be "*text- 
books which are designated for use in any public, elementary or sec- 
ondary sch(K>Is of the state or are approved by any boards of education. 

With one important factual difference this case was a reprise of the 
Cochran case of 1930. The difference was that here the textbooks were 
not limited to those actually used in public schools. Legally the basis of 
attack was different; it was the establishment clause, which had not 
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been argued in Cochran. The Court's majority of six attached no 
significance to the difference in facts. The opinion did, however, em- 
phasize that "religious books" could not be loaned under the law as 
construed by the Court of Appeals of New York. The Supreme Court 
said: 

Absent evidence we cannot assume that school authorities, 
who constantly face the same problem in selecting textbooks 
for use in the public schools, are unable to distinguish between 
secular and religious books or that they will not honestly 
discharge their duties under the law. In judging the validity of 
the statute on this record we must proceed on the assumption 
that books loaned to students are books that are not unsuitable 
for use in the public schools because of religious content. 

Quoting the Everson statement that the establishment clause forbids 
"laws which aid one religion, aid all religions, or prefer one religion 
over another,"^' the Court ruled that the furnishing of textbooks was 
similar to the furnishing of transportation and thus was not an aid to 
religion but rather an assistance in the accomplishment of the 
legitimate state objective of secular education of all children. The 
"child benefit" rationale of Cochran was expressed here in the follow- 
ing words: 

The express purpose of [the statute] was stated by the New 
York Legislature to be furtherance of the educational oppor- 
tunities available to the yoiing. Appellants have shown us 
nothing about the necessary effects of the statute that is con- 
trary to its stated purpose. The law merely makes available to 
all children the benefits of a general program to lend school 
books free of charge. Books are furnished at the request of the 
pupil and ownership remains, at least technically, in the State. 
Thus no funds or books are furnished to parochial schools, and 
the financial benefit is to parents and children, not to schools. 
Perhaps free books make it more likely that some children 
choose to attend a sectarian school, but that was true of the 
state-paid bus fares in Everson and does not alone demonstrate 
an unconstitutional degree of support for a religious institu- 
tion.'^ 

To the argument that textbooks, particularly those selected by 
private schools for their students, bore a different relationship to the 
education process than did transportation, fire protection, or sewage 
disposal, the Court responded: 

Of course books are different from buses. Most bus rides 
have no* inherent religious significance, while religious books 
are common. However, the language of [the statute] does not 
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authoy^ the loan of religious books, and the State claims no 
right to distribute religious literature. Although the books 
loaned are those required by the parochial school for use in 
specific courses, each book loaned must be approved by the 
public school authorities; only secular books may receive ap- 
proval . : . . 

The major reason offered by appellants for distinguishing 
free textbooks from free bus fares is that books, but not buses, 
are critical to the teaching process, and in a sectarian school 
that process is employed to teach religion. However, this Court 
has long recognized that religious schools pursue two goaU, 
religious instruction and secular education. 

Concerning the general role, of nonpublic schools in relation to a 
state's interest in the secular education of its youth, the Court said: 

Underlying [the cases of Pierce and Cochran], and underly- 
ing also the legislative judgments that have preceded the court 
decisions, has been a recognition that private education has 
played and is playing a significant and valuable role in raising 
national levels of knowledge, competence, and experience. 
Americans care about the quality of the secular education 
available to their children. They have considered high quality 
education to be an indispensable ingredient for achieving the 
kind of nation, and the kind of citizenry, that they have 
desired to create. Considering this attitude, the continued will- 
ingness to rely on private school systems, including parochial 
systems, strongly suggests that a wide segment of informed 
opinion, legislative and otherwise, has found that those schools 
do an acceptable job of providing secular education to their 
students. This judgment is further evidence that parochial 
schools are performing, in addition to their sectarian function, 
the task of secular education. 

Thus was introduced the Secular/sectarian distinction which was 
capitalized upon in much of the rash of "parochiaid" legislation 
(proposed or enacted) after 1968. "Parochiaid" has no precise defini- 
tion but is taken to refer generically to plans aimed at channeling 
public funds to the support of education carried on under religious 
auspices but complying with minimum compulsory education re- 
quirements set by the state. Pressures for such aid had been mounting 
steadily since World War II and were becoming especially heavy in the 
latel960's. 

Jn the Allen case, the statute was attacked "on its face," without any 
evidence as to what its effects actually would be. Indeed, the Court 
mentioned four times in the opinion that it was deciding the case on the 
record befo^-e it, which it characterized as meager. No books previously 



33 



Financial Aid for Parochial Schools I 25 



used in parochial schools were put into evidence^ nor was there 
evidence of books which would be requested. Thus the issue of indoc- 
trination through inclusions and exclusions from textbooks (a problem 
obviated in Cochran by the edict of the Louisiana court that the books 
must be the same ones used in public schools) was addressed only by the 
Court's saying it was unable to hold, based solely on judicial notice, that 
secular and religious training would be unconstitutionally intertwined. 

Although Everson was the precedent that Allen was said to follow, 
both Justice Black, who wrote the Everson opinion, , and Justice 
Douglas, the only other Justice who had been on the Court at the time 
of Everson, dissented in Allen, 

Secular Services and Salary Supplements 

Subse(iuent to Allen, many states plunged into varying forms of 
"parochiaid." ^'Purchase of secular services" was the rubric adopted by 
several states. The first statute of this type to be judicially challenged 
under the establishment clause was one in Pennsylvania authorizing 
the state superintendent of education to ^'purchase" specified **seci'lar 
educational services" from nonpublic schools. The state directly reim- 
bursed the schools for their actual expenditures for teachers' salaries, 
textbooks, and instructional materials. The textbooks and materials 
had to be approved by the state superintPiident and were restricted to 
the areas of mathematics, modern foreign languages, physical science, 
arid physical education. 

\ Rhode Island statute authorized state officials to provide sup- 
plements for the salaries uf teachers of secular subjects in nonpublic 
elementary schools by paying directly to such a teacher an amount not 
to exceed fifteen percent of his or her current salary. Restrictions were 
placed on the maximum amount of salary and the qualifications of the 
teacher and on per pupil expenditures in the schools. Eligible teachers 
were required to teach only those subjects offered in the public schools 
and to use only materials that were used in the public schools. 

In 1971, the Supreme Court consolidated challenges to these statutes 
and, with only one dissent, found both statutes unconstitutional.^^ For 
the first time, the Court emphasized the word **respecting'* in the 
establishment clause. It said: 

A law may be one **respecting" the forbidden objective while 
falling short of its total realization. A law **respecting" the pro- 
scribed result, that is, the establishment of religion, is not 
always easily identifiable as one violative of the Clause. A 
given law might not establish a state religion but nevertheless 
be one ** respecting*' that end in the sense of being a step that 
could lead to such establishment and hence offend the First 
Amendment.^' 
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Quoting from its opinion in Walz v. Tax Commission,^^ a nonschool 
case decided a year before, the Court identified **the three main evils 
agaiast which the Establishment Clause was intended to afford protec- 
tion" to be "sponsorship, financial support, and active involvement of 
the sovereign in religious activity/*'*' The 1970 Walz decision had 
upheld the constitutionality of including church property used solely 
for religious purposes in a broad class of property of nonprofit corpora- 
tions (such as hospitals, libraries, and educational institutions) that was 
exempted from payment of local property taxes. The Court considered 
that situation to be acceptable because the state reasonably could 
determine it to be in the public interest to encourage the operation of 
such social welfare organizations, and the inclusion of churches was 
not intended to benefit them nor did it have an effect of giving them 
more than indirect aid. This policy of all fifty states is firmly rooted in 
history predating the Constitution, and the Court found no resultant 
harmful effects. Moreover, the Court suggested that the alternative of 
taxing churches would lead to more government involvement with 
them because of the need to set valuations on property and the 
possibility of tax liens and foreclosures. The Court emphasized the 
perils both to government and to religion if **involvements" and **en- 
tanglements*' replaced "insulation" and '^separation." It said that the 
religion clauses prohibited "excessive government entanglement v^ith 
religion. 

That semantic formulation was elevated in the Lemon case to the 
status of an independent criterion, joining two others set forth first in 
School District ofAbington Township, Pennsylvania v. Schempp,^^ 

Every analysis in this area must begin with consideration of 
the cumulative criteria developed by the Court over many 
years. Three such tests may be gleaned from our cases. Fiist, 
the statute must have a secular legislative purpose; second, its 
principal or primary effect must be one that neither advances 
nor inhibits religion; finally, the statute must not foster "an ex- 
cessive government entanglement with religion. 

The Court explained its approach to the question of entanglement as 
follows: 

In order to determine whether the government entangle- 
ment with religion is excessive, we must examine the character 
and purposes of the institutions which are benefited, the 
nature of the aid that the State provides, and the resulting rela- 
tionship between the government and the religious authorit)r\" 

The Court observed that parochial schools constitute an integral part 
of the religious mission of the church. They are vehicles for the 
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transmission of the faith to the young. The "substantial religious 
character of these church- related schools gives rise to entangling 
church-state relationships of the kind the Religion Clauses sought to 
avoid"" because of the need for the state to he certain that state funds 



In elaboration^ the Court said: 

Our decisions from Everson to Allen have peimitted the States 
to provide church-related schools with secular, neutral, or 
nonideological services, facilities, or materials. Bus transporta- 
tion, school lunches, public health services, and secular text- 
books supplied in common to alt students were not thought Ui 
offend the Establishment Clause., . 

We cannot, however, refuse here to recognize that 
teachers have a substantially different ideological charac ter 
from b(K>ks. In terms of potential for involving some aspt^ct of 
faith or morals in secMilar subjects* a textbook's content is asc er- 
tainable, but a acher s handling i)f a subject is not. Wi can- 
not ignore the danger that a teacher under religious euntrn! 
and discipline poses to the separation of the religious from the 
ptirely Si^cular asjXTts of precollege edtuatinn The (onflk t i^f 
functi(j»ns inheres in the sitiiation. 

A comprehensive, discriminating, and contr 'anu ^tate 
surveillance will inevitably be re(|uired to ensure thai the 
First Amendnient [is] respected Unlike a book, a tea< hf»r 
cannot \h' inspecU»d once s(^ as to determine the extent and in 
t<*nt of his or her jx^rsonal beliefs and subje<'tive uccepUinre *4 
the limitations imposed by the First Amendment Thfse pn? 
phylactic contacts uill involve excessi\e and eridurui^ w.- 
tanglernent lH»tween state and church.-'*' 

The Court also gave attention to fjiture consecjuences it it apprened 
such statutt^. It c(mimented that the history of government grants of 
continuing cash subsidies indicated that the programs had almost 
always het'n accompanied by varying measures of contr<)! and 
surveillance. The (Jourt fotind no reason to believe the same would riot 
hapiH»n in connection with the arrangements it was (onsidering 'Tn 
particular the government^-s post-audit power to inspect and evaluate a 
church-related schtwrs financial records and to determine which ex- 
I)enditures are religious and which are secular creates an intimate arid 
continuing relationship lH»tween church and state. "2* 

Also articulated as an as{H?ct of entanglement was a "political 
divisiveness" element. The Court discussed it as follows; 
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Ordinarily political debate and division, however vigorous 
or even partisan, are normal and healthy manifestations of our 
democratic system of government, but political division along 
religious lines was one of the principal evils against which the 
First Amendment was intended to protect. The potential 
divisiveness of such conflict is a threat to the normal political 
process . The history of many countries attests to the 
hazards of religion's intruding into the political arena or of 
political power intruding into the legitimate and free exercise 
of religious belief.^ 
The Court concluded that the "{potential for political divisiveness 
related to religious belief and practice is aggravated in these two 
statutorj- programs by the need for continuing annual appropriations 
and the likelihood of larger and larger demands as costs and popula- 
tions grow."" 

This case was a pivotal one in the area of public funds in relation to 
religion-based education. The vote was eight-to-one. The opinion, 
written by Chief Justice Burger, was endorsed on substantive points by 
an the Justices except Justice White. The delineation of the three tests 
to \>e applied in deciding establishment clause cases was set out in a for- 
mulation consistently referred to thereafter by the Court, 

Higher Education 

On the ^ame day it released the preceding opinion, the Court upheld 
all provisions but one of the Higher Education Facilities Act of 1963 
agaiast a first amendment challenge.** The Act, providing federal 
funds for "academic L Hies" to institutions of higher education, was 
challenged insofar as funds were made available to certain colleges 
"sponsored" by religious organizations. The Act prohibited use of the 
buildings for religious instruction or worship for twenty years. All 
Justices agreed that the twenty-year limitation was unconstitutional in 
that the buildings must never Ik* used for sectarian purposes. On the 
basic sectioas of the Act, however, the Court's vote for constitutionality 
was five-to-four. 

No opinion was acceptc*d by a majority of the Justices. The four 
Justices who distinguished this case from Lemon did so on the grounds 
that indoctrination was not a substantial purpose or activity of church- 
related colleges* college students were not as impressionable as those in 
gradt^d schools, the aid was nonideological in nature, and excessive en- 
tanglement was avoided because the grants for buildings were one- 
time and single-purposi» grants. This reasoning was essentially ac- 
vepU^ by a six-Justice majority in i»73 when the Court upheld the 
constitutionality of the issuance of revenue bonds by South Carolina 
for facilities at church- related colleges,'* 
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Financial Aid for Parochial Schools: 
Continuing Application of the 
Constitutional Criteria 



The 1973 Trilogy of Cases 

Three days less than two years after Lemon, the Supreme Court 
decided three cases involving four distinct approaches to aid for 
parochial schools. All four were held to be unconstitutional. In no in- 
stance were there more than three dissenting Justices. 

The most extensive of the 1973 opinions involved a New York statute 
that established three financial aid programs for nonpublic graded 
schools.* The Court observed that '*the controlling constitutional stan- 
dards have become firmly rooted and the broad contours of our inquiry 
are now well defined. Our task, therefore, is to assess New York's 
several forms of aid in the light of principles already delineated."* The 
Court further noted that the existence of guiding principles at this stage 
of the Court's history did not render the assignment an easy one. 

Maintenance and Repair of Buildings 

One type of aid was for "maintenance and repair" of nonpublic 
schools serving a high concentration of pupils from low-income 
families. No restriction of the payments to the upkeep of facilities 
used exclusively for secular purposes was incorporated in the plan. 
Thus, said the Court, there is a primary effect that advances religion. 
The setting in the statute of a dollar-limit on expenditures did not in- 
sure that the money would not be expended to advance the religious 
mission of the parochial schools. The Court stated that it was clear that 
the government may not erect buildings in which religious activities 
take place. Therefore, it may not maintain such buildings or renovate 
them when they fall into disrepair. 

Tuition Reimbunement for Low Income Parents 

A second type of aid was a partial "tuition reimbursement" to 
parents in low-income brackets whose children attended nonpublic 
schools. This, too, failed the "effect" test, for the effect was to subsidize 
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educational costs in parochial schools. That the grants were t parents, 
rather than schools, did not change the end result; the parent received 
from the government money he had paid to the school. Since the 
money would be used by parents for tuition with no attempt made to 
separate secular from sectarian uses, the effect of the aid was "un- 
mistakably to provide desired financial support for nonpublic sec- 
tarian institutions."' 

The argument was advanced by defenders of the legislation that the 
parent was not simply a condiiit because he was free to spend the 
money he received in any manner. Since the parent had already paid 
the tuition, reimbursement payment provided by the statute might not 
end up in the hands of a religious school. The Court rejected this 
strained logic by stating that if the grants were offered as an inc\»ntivf 
to parents to send their children t*) se<*tarian sch(K)ls by making 
unrestricted cash payments to them, the establishment clause would he 
violated whether or not the actual dollars given eventually found their 
way into the sectarian institutions. "Whether the grant is labeU*d a 
reimbursement> a reward, or a siib^idy, its substantive impact is ^.nll 
the same."* 

Other arguments rejected by the Court included the argument that 
since the amount of money paid for reimbursement would covi r a 
percentage of cost l^s than the percentage of schcK)l time devtned to 
teaching secular courses, the arrangeml*nt \vould not l)e advancing', 
religion, and the argument that since the New York statute prr*vul«»d 
the subsidy only to low-income parents, it had a lej^itimatr- result nf 
aiding them in the free* exercise of their raligion 

Income Tax Benefits 

Another section of the statute provided a third tvpe ui aid throuijh 
the device of income tax benefits Pari»nts of children attc^ndiuji; mm^ 
public schools were permitted to subtract a S|K*cifitd arntnint from 
their adjusted gross income (provided they did not receive a tuititm 
reimbursement under the other part of the statute! . Resjardinji this pr^ 
vision, the Court observed: 

In practical terms there would apf>ear to be little differenc*\ 
for purposes of determining whether such aid has the eff^t «4 
advancing religion, between the tax benefit and the tuition 

grant The qualifying parent under either program receives 

the same form of encouragement and reward for sending his 

children to nonpublic schools. The only difference* is that one 

parent receives an actual ca^ih payment while the other is 

allowed to reduce by an arbitrary amount the sum he wfjuld -rsn. 

otherwise be obliged to pay over to the State.*' 
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An attempt to aimlogize the tax benefits here to those permitted in 
Wiib for pnqperty used for religious purposes was unsuccotrful.jin im- 
portant dement of the Wok decision had been a reception that the 
concept of exempting churdb property was deeply embedded in the 
fabric of our national life predating the American Revolution and 
postdating the adoption of the first amendment. As to tax benefits to 
parents of nonpublic school students, the Court found no historical 
precfMfent for New Yorlifs tax relief program. The Court added, 
htih^rever, that historical acceptance, without more, would not suffice 
to iui^rt a legislative scheme, and furthermore, that such did not suf- 
fice in. the church property tax-exemption case, where the reason 
undnlying that history had been the controlling factor* 

Althou(^ the Court based its holdings of unconstitutionality of the 
three plans on the findings that each had the impermissible effect of 
advancing religion, it said that *'the importance of the competing 
sodetai^^interests implicated here prompts us to make the further obser- 
vation that, aplur^from any specific entanglement of the State in par* 
licular religious programs, assistance of the sort here involved carries 
grave potential for entanglement in the broader sense of continuing 
political strife over aid to religion.'** ' 

Coftli of Unmiricied Te$iing 

In a second case from New York, the Court used essentially the same 
reasoning to invalidate a statute under which nonpubiiq schools were 
to be rdmbursed for expenses incurred while complying with state re- 
quirements pertaining to the administration and reporting of results of 
tests and the compilation of other records.^ The use of the funds was 
not restricted in any way, and teacher-prepared tests were covered 
because they were required in all schools by state regulations. The 
Court observed: 

(DJespite the obviously integral role of such testing in the total 
• teaching process, no attempt is made under the statute, and no 
means are available, to assure that internally prepared tests are 
free of religious instruction* 

We cannot igngi>Mhe-"EaKtantial risk that these examina- 
tions, preparedoyteachers under the authority of religious in- 
stitutions, will be drafted with an eye, unconsciously or other- 
wisci, to inculcate students in the reli^^ous precepts of the spon- 
soring church * 

In this case, the Court expressly rejected the ''mandated services** con- 
tention that the state can pay for whatever it requires private schools to 
do. Such a position could not be squared with the establishment clause. 
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The Court cfiered an esuunple: a state mif^t property require 
minimum lifting or sanitary facilities for all sdKx>l buildis^ but it 
would be barred from providing support for tboeie facilities in church* 
sponsored scfaoob. The Court restated that the /^essential inquiry" in 
each case is the three^pronged one set out in Lemon: purpose, effect, 
entanglement. 

TiMljoii Beimbunemeni$for AU Parent$ 

In the third case in the 1973 triology, the Court invalidated a '*tui- 
tion reimbursement^ statute that had been enacted in Pennsylvania 
fdlowing the voiding in Lemon of that state's ''purchase of secular ser- 
vices" legislation.* Constitutionally, there were no significant dif- 
ferences between the Pennsylvania statute and the New York provision 
struck down in Nyquist. The Court summarized the constitutional 
defects of making payments to ;>arents of children in parochial schools 
as follows: 

The State has singled out a class of its citizens for a special 
economic benefit. Whetlier that benefit be viewed as a simple 
tuition subsidy, as an incentive to parents to send their 
chOdren to sectarian schools, or as a reward for having done 
so, at bottom its intended consequence is to preserve and sup- 
port religion-oriented institutions. We think it plain that this is 
quite unlike the sort of "indirect" and "incidental" benefits 
that flowed to sectarian schools from programs aiding all 
parents by suppl>'ing bus transportation and secular textbooks 
for their children. Such benefits were carefully r estricted to the 
purely secular side of church-affiii£ted institutions and provid- 
ed no special aid for those who had chosen to sup{>ort religious 
schools. 

The Court also addressed the argument that if any aid went to 
parents of children attending nonscctarian private schools, the equal 
protection clause of the fourteenth amendment would require such 
assistance to parcnte of children attending sectarian schools. The Court 
said: 

The argument is thoroughly spurious, . . . [V]alid aid to non- 
public, nonsectarian schools would provide no lever for aid to 
their sectarian counterparts. The Equal Protect i on Clause has 
never been regarded as a bludgeon with which to compel a 
State to \iolate other provisions of the Constitution." 

Recognizing the difficulty of developing arrangements for getting 
public funds to assist in the financing of parochial schools without run- 
ning afoul of either the ^'primary effect" test on the one hand or the 
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^'entttni^braenr test on the other, the Court stated, *'But If novd forms 
of aid have not readily been sustained by this Court, die*fault' lies not 
with the doctrine which are said to create a paradox but radier with 
the EstabUshraent Clause itself*. . . . [with which] we are not free to 
tamper. . 

The 1975 and 1977 Cases 

The increasing rash of legislation designed to use public funds to 
facilitate parochial diementary and secondary education led to addi- 
tional Supreme Court opinions on the topic in a Pennsylvania case in 
1975** and an Ohio case in 1977." In each, the Court repeated the 
principles devdpped in the earlier cases and applied them to newly 
developed arrangements. On only one specific wajf the decision by a 
margin of fewer than three votes. However, a college-level case was 
decided in 1976 on a five-to-fbur vote uf^Iding a Maryland sUtute 
providing annual grants for nonsectarian purposes to all colleges, in- 
cluding those affiliated with churches.^* There was no opinion of the 
Court in the Maryland case'. 

AuxiKary ServictM 

In 1975. a majority of six Justices held a Pennsylvania statute pro- 
viding "au^diiary services" to nonpublic schoc^ invalid for violating 
the "excessive entanj^ement" test. Usese services included: 

guidance, counseling and testing services; psychological ser* 
vices; services for exceptional children; remedial and thera- 
peutic ser\iccf ; speech and bearing services; services for the im- 
provement of the educationally disadvantaged {such as, but not 
limited to, teaching English as a second language), and such 
other secular, neutral, non-ideological services as arc of benefit 
to nonpublic school children and are presently or hereafter pro- 
vided for public schocd children of the Commonwealth, 

Personnel for teaching and other activities were to.be supplied by 
public school authorities. The Court held that the arrangement was 
proscribed by Lemon, The fact that sUte funding for teachers was only 
for renwxiial and exceptional students was not material. 

Whether the subject is "remedial reading," "advanced 
r«ding/* or simply "riding," a teacher remains a teacher, 
and the danger that religious doctrine will become intertwined 

with secular instruction persists And a state-subsidized 

^dance counselor is surely as likely as a state-subsidized 
chemistry teacher to fail on occasion to Separate religious in- 
struction and the advancement of religious beliefe from his 
secular educational responsibilities.^' 
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The fact that the^ teachers and counsdors providing the auxiliary ser- 
vices were etn[d(^^ by the pubUc schools rather than the church- 
related schools in whjch they worked would not substantially 
eliminate the need for the continuing survjrillance that is barred by the 
establishinent clause. The Court observed in a footnote/however, that 
""authorization of ^speech and hearing services/ at Jeast to the detent 
such services are diagnostic, seems to fall within that class of general 
wdfare services for children that may be provided by the State 
regardless of the incidental benefit that a^rues to church-related 
schwls/*" 

DiagtHMtic €thd Therapeutic Service$ ' 

Two years later, the Court eipressly held that such diagnostic services 
could ^ performed within parochial schools by public employees, 
stating: / 

The reason for considering diagnostic services to be dif- 
ferent from teaching or coumeling is readily apparent. First, 
diagnostic services, unlike teaching or counseling, have little 
or no educational content and are not closely associated with 
the educational mission of the nonpublic school. Accordingly, 
any pressure on the public diagnostician to allow the intrusion 
of sectarian views is greatly reduced. Second, the diagnosti- 
cian has only limited contact with the child, and that contact 
involves chiefly the use of objective and professional testing 
methods to detect students in need of treatment. The nature of 
the relationship between the diagnostician and the pupil does 
not provide the same opportunity for the transmission of sec- 
tarian views as attends the relationship between teacher and 
student or that between counselor and student.** 

In Wolman v. Walter, the Court sharply distinguished therapeutic, 
guidance, and remedial services from diagnostic ones* Although 
diagnostic services may be performeid within a church- related school, 
therapeutic services must not be of fered there. The latter may be provid- 
ed under the concept of a general benefit to all children, but must be of- 
fered in circumstances reflecting religious neutrality,, which would in- 
clude a site not part of a parochial school. The Court reasoned; 

We recognize that, unlike the diagnostician, the therapist 
may establish a relationship with the pupil in which there 
might be opportunities to transmit ideological views. In Meek 
the Court acknowledged the danger that publicly employed 
personnel who provide services andogdus to those at issue here 
might transmit religious instructio^ ^d advance religious 
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beliefs in their activitifls. . . . The danger existed there not 
because the public employee was lil»ly deliberately to subvert 
his task to the service of religion, but rather because the 
pressunis o( the mvironment mij^t alter his behavior from its 
normal course. So long as these types of services are offered at 
truly rdUglously neutral locations, the dangn* perceived in 
Afedk doet not arise. 

The fact that a unit on a neutral site on occasion may serve 
only sectarian pupils does not provoke the same concerns that 
troubled the Court in Meek. The influence on a therapist's 
behavioi^ that is exerted by the fact that he serves a sectarian 
pupil is qualitativdly different from the influence of the per- 
vasive atmotphdre of a religious institution. The dangers 
perceived in Meek arose from die nature of the institution, not 
from the nature of the puj^ils.*^ 

IminsciknmlMiMtefiahandEqti^^ 

In both Meek and Woltnan the Court <]|isapproved of the furnishing 
of instructional materials and equipment on loan to parochial schools- 
The 4>nly arguable difference between the two {dans was that in the 
first, the loans were directly to the schools, and in the second, they 
were to the pupils or parents. The Court said that It ''would exalt form 
over substanoe."*^' if the distinctioh were the basis for different 
holdings. The Court, in Afeeib, had held that the Pennsylvania plan for 
furnishing such items as projectors, recorders, laboratory equipment, 
maps, films, and video tapes had an imperoiissible primary effect of 
advancing r^igion. It said that "^e massive aid provided the church- 
related nonpublic schools ... is neither indirect or incidental*'*'' 
Although the items intrinsically wer^ nonideological, ''faced with the 
substantial amounts of dir^ support authorized by[the Act], it would 
simply ignore rMlity to attempt to sepi^ate secular educational func- 
tions from the predominantly reli^ous. role performed*'" by the 
schoob. Hiis marked the first time the Court had so emphasized the 
amount of money involved in an aid scheme. 

In both cases, the Court reaffirmed its precedent on the furnishing of 
secular textbooks to parochial school students (although a total of four 
Justices, three active on the Court in each case, indicated in one or both 
that they believed that Board oj Education of Central School District 
Noi 1 V. Allen should be overruled) . 

TramportaHon for Field Tripe 

The closest vote on a matter decided in the 1975 Meek case was five- 
to-four against the constitutionality of furnishing transportation for 
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field trips to children in church-related schools on the same basis as to 
children in public schools. The Court said that, unlike the tTansporta- 
tion to and from school approved in Everson^ field trips are an integral 
part of the education experience made meaningful by the individual 
teacher. The timing and places to be visited lie in the discretion of the 
sectarian authorities. Thus, there is a forbidden direct aid toi»ctarian 
education. Moreover, surveillance would be required to assure secular 
use of field trip funds, leading to excessive entanglement between state 
and church. 

Standardized Tenting 

Also challenged in Wolman was the furnishing to parochial schools* 
of such standardized tests and scoring services as are in use in the public 
schools of the state. There was no authorization of any payment to the 
schools or personnel for costs of administering the tests. Only the tests 
themselves and grading services were furnished. The Court said that 
the tests were for the legitimate secular purpose of ensuring that 
minimum standards were met. Since the tests were standardized, they 
could not be used for the inculcation of religious precepts, as could the 
teacher-prepared tests ruled out in Levitt, Hence, this arrangement 
passed constitutional muster. 

The 1980 Case 

Almost immediately after the Levitt decision, the New York 
legislature enacted a new statute providing for payments to nonpublic 
schools of actual costs incurred as a result of compliance with certain 
state- mandated requirements, including the supplying to the state of 
specific data regarding enrollments and attendance and the administer- 
ing of state-prepared examinations. The Supreme Court upheld the con- 
stitutionality of this statute in 1980 by a five-to-four vote." 

The New York statute differed from the Ohio one in Wolman in that 
reimbursements to the schools were to be provided in New York, 
whereas the testing and scoring services were to be furnished by state 
personnel in Ohio. However, the Court found that the difference was 
not of constitutional dimensions. It noted that the tests were prepared 
by the state and that grading procedures could not be utilized to fur- 
ther the religious mission of the schools. An additional observation was 
that the statute provided safeguards to assure that there would be no 
excessive reimbursements. The procedures for reimbursements called 
for the keeping by parochial schools of separate accounts for the clearly 
identifiable costs of the scoring of tests and the preparation of the other 
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reports covered by the statute. As the costs should vary little from 
school to scho9l, dmims could he checked against costs in public 
schools. The dirept *'entan{^eiiient" involved was held not to b^ ex* 
cesnive, and because only actual costs were covered, there would be no 
"religious battles over legislative appropriations.*'" 

The five-Justice majority terminated its reasoning with the following 
paragraph: . 

This is not to say that this case, any more than past cases, 
will fumi^ a litmus-paper test to distinguish permissible from 
impermissible aid to religioudy oriented schools. But Establish* 
ment Clause cases are not easy; they stir deep feelingp; and we 
are divided among ourselves, perhaps reflecting the different 
views on this subject of the people of this country. What is cer- 
tain is that our decisions have tended to avoid categorical im- 
peratives and absolutist approaches at either end of the range 
of possible outcomes. This course sacrifices clarity and predic- 
tability for flexibility, but this promises to be the case until the 
continuing interaction between the courts and the States^the 
former charged with interpreting and upholding the Constitu- 
tion and the latter seeking to provide education for their 
youth — produces a single, more encompassing construction of 
the Establishment Clause.^ 
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CHAPTER 6 
Religious Influences in Public Schools 



The EMablishment Clause 

Relemed Time for BeUgf€m» Imtruciion 

The first Supreme Court decision interpreting the establishment 
clause of the first amendment in the setting of activity in the public 
schobb came thirteen months after Everson (the case that had upheld 
the constitutionality of providing transportation for children to 
parochial schools).* The issue was the constitutionality of an arrange- 
ment whereby those studejits whose parents signed "request cards" 
were allbwed to attend classes in religious instruction during the 
rf^lar school day within the public school building. 

The plan was promoted in Champaigh; Illinois, by a voluntary in- 
terfaith association called the Champaign Council on Religious Educa- 
tion, which was comprised of members of the Jewish, Roman Catholic, 
aiid Protestant faiths. Cards furnished by the council were distributed 
by the public school teachers to the children in grades four through 
nine. Children whose parents signed the cards were given thirty or 
forty-five minutes-a-week of instruction in the religion selected. The 
classes were conducted in the regular classrooms. Students who did not 
take the religious instruction were required to leave the classrooms and 
go elsewhere in the building for pursuit of secular studies. The teachers 
of religion were employed at no expense to the school district, but the 
instructors were subject to the approval and supervision of the 
superintendent of schools. Attendance at the religious classes was re- 
quired and accounted for in the same manner as for other classes. 

The Court, by a vote of eight-torbne, found that this "released time" 
arrangement fell "squarely under the ban of the first amendment 
(made ipplicable to the States by the fourteenth) as we interpreted it in 
Everson "' The Court quoted the key paragraph from Everson ex- 
plicating the establishment clause* and observed that the dissenters in 
Everson also subscribed to that interpretation of ^he establishment 
clause even though they had disagreed with the .application of it to the 
Everson facts. The ei{^t- Justice majority expn^sly reaffirmed the in- ^ 
terpretation that the dause prohibited impartial governmental 
assistance to all religions and was not restricted to preference of one or 
more religions over others. 
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On the ficb of the iMMi^oUum ease, the Court 

The . . . facts . . . show the use of tax-supported property for 
rdigfous kistruction and the dote cooperation between the 
school authorities and the religious council in promoting 
religious education. The operation of the state's oompubory 
education systan thus assisb and is integrated with the pro- 
gram of religious instruction carried on by separate rdTidous 
sects. Pupikcompdled by law to goto sdiod for secular educa- 
tion are released in part from thdr l#gal duty upon the condition 
that they attend the rdigious classes. This is b^wid all question 
a utilization of the tax-established and tax-supported public 
school system to aid religious groups to spread tlueir faith. ^ 

The Court concluded: 

Here not only are the staters tax-supported pubUc school 
buildingi used for the dissemination of rdigious doctrines. The 
State abo affords sectarian groups an invaluable aid in that it 
helps to provide pupils for their rdUgiqus classes throu^ use of 
the state's compulsory public school machinery. This is not 
separation of Church and State.* 

Four years later, the Court decided another released-time-for^ 
religious-instruction case, this time upholding the plan.^ The arrange^ 
ment was that childien whose parents so requested (on forms supplied 
by participating reUgious organizations) were excused from public 
school attendance Tor one hour a week in order to reodve rdigious 
training away from the school premises. The state of New York man- 
dated die general program with local wshool boards to work out the 
details. Students not released stayed in school. Reports on absences 
from the religious instruction were made to school authorities. 

Distinguidiing liarach from McCottum, the Court's majority of six 
emphari^ that the program in Zoroch involved neither religious in- 
struction in public school classrooms nor the expenditure (rf public 
funds. The opinion rejected the arguHient that the case was governed 
hy Mcfiottum since the weight and influence of the school system was 
placed behind a program for religious instruction, primarily by the 
school's *^keeping tab" on studenti who were released and by halting 
classroom activities While released students were away with teachers 
not allowed to take up new work during the period. The Court said: 

It takes obtuse reasoning to inject any Issue of the''' free exer- 
cise" of religion into the present case. No one is forced to gato 
the religious classroonK|ind no religious exerciK or ihstrucikion 
is brou^t to the classrooms of the public schools. A student 
need not take rdigious instruction. He is left to his own desires 
as to the manno' or time of his religious devotions, if any. 
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There is a suggestion that the system involves the use of coer- 
cion to get public scho61 students into religious classrooms. 
There is no evidence in the record before us that support^ that 
conclusion* (Nor is there any Indication that the public schools 
enforce attendance at reli^ous schools by punishing absentees 
from the released time programs for truancy.) The present 
record indeed tells us that the school authorities are neutral in 
. this regard and do no more than release students whose parents 
so request. If in fact coercion were used, if it were established 
that any one or more teachers were using their office to per- 
suade or force students to take the religious instruction, a 
wholly different case would be presented. Hence w^ put aside 
that claim of coercion both as respects the "free exercise** of 
religion and "an establishment of religion*' within the meaning 
of the First Amendment,'^ 

Although "[t]here cannot be the slightest doubt that the first amend- 
ment reflects the philosophy that Church and State should be 
separated*** and that there can be no exception within the scope of first 
amendment, coverage, the Court said that coverage does not extend to 
all contacts* If it did, the two entities would be hostile to each other, 
leading to possible sttuatioas whereby municipalities could not give 
police or fire protection, churches could not be required to pay proper- 
ty taxes, and Thanksgiving Day proclamations and "so help me, God" 
in courtroom oaths would have to be halted. The Court continued: 

We would have to press the concept of separation of Church 
and State to these extremes to condemn the present law on con- 
stitutional grounds. The nullification of this law would have 
wide and profound effects. A Catholic student applies to his 
teacher for permission to leave the school during hours on a 
Holy Day of Obligation to attend a mass. A Jewish* student asks 
his teacher for permission to be excused for Yom Kippur, A 
Protestant wants the afternoon off for a family baptismal 
ceremony. In each case the teacher requires parental consent 
in writing. In each case the teacher, in order to make sure the 
student is not a truant, goes further and requires a report from 
the priest, the tabbi, or the minister. The teacher in other 
words cooperates, in a religious program to the extent of mak- 
ing it possible for her students to participate in it. Whether she 
does it occasionally for a few students, regularly for one, or 
pursuant to a systematized program designed to further the 
religious needs of all the students does not alter the character of 
the act. 

We are a religious people whose institutions presuppose a 
Supreme Being When the state encourages religious in- 
struction or cooperates with religious authorities by adjusting 
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the schedule of public events to sectarian needs, it follows the 
best oS ou? traditions. For it then respects the religidus nature 
qI cur people and accommodates the public service to their 
spiritusi needs.* 

The Court said that "(tjhe problem, like many problems in constitu- 
tional law, is one of defpiee.***® It also observed that "this program may 
be unwise and improvident from an educational or a community Wew- 
point.-" However, the Court emphasized Aat its function was to 
decide only the constitutional issue. Findly, the Court stated that it 
wa9 following McCottum, but not expanding it to what would be a 
"philosophy of hostility to religion,""* 

Not^knomimakmat Prayer 

It was si decade later that the Supreme Court again decided a case 
concerning religion in the public schools."* The question was whether 
the Constitution permits saying the foUowing prayer aloud each day in 
public school classrooms^ "Almi|^ity God, we acknowledge our depen- 
dence upon Thee, and we beg Tliy blesslngi upon us, our parents, our 
teachers and our country/' 

Thb procedure was adopted by a local school board on the recom- 
mendation of the New York Board of Regents (state board of educa- 
tion). The latter body had composed the prayer and published it as a 
part of a '^Statement on Moral and Spiritual Training in the Schools.'* 
New York courts had sustained the use of the prayer as long as no stu- 
dent was compelled to join in the exercise. 

That use of prayer is a religious activity was ndit denied, but school 
authorities sought to justify this prayer because it was **non-denom- 
inaHonal" and based on "our spiritual heritage." The Court, by a six- 
to*one vote, held that the program violated the establishment clause 
becauscfthat provision "must at least mean that in this country it is no 
part of the business of government to compose official prayers for uiy 
group of the American people to recite as part of a religious program 
carried on by government."" 

The Court extcfnsivdy reviewed the historical basis for the religion 
clauses of the first amendment, with special attention to the. role of 
gpvemnijentally supported prayers, and concluded: 

The First Amendment was added to the Constitution to stand as 
a guarantee that neither the power nor the prestige of the 
Federal Govesnment would be iued to control, support or in- 
fluence the kinds of prayer the American people can say-— that 
the people's religions must not be\subjeeted to the pressures of 
government for change each time a new political administration 
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is elected to office. Under that Amendment's prohibition 
against goveminental establishment of religion, as reinforced 
by the provisions of the Fourteenth Amendment, government 
in this country, be it state or federal, is without power to 
prescribe by law any particular form of prayer which is to be 
used as an official prayer in carrying on any program of 
governmentally sponsored religious activity.^* 

The Court expanded its reasoning as follows: 

Neither the fact that the prayer may be denominationally 
neutral, nor the fact that its observance on the part of the 
students is voluntary* can ser\e to free it from the limitations of 
the Establishment Clause . The Establishment Clause, 
unlike the Free Exercise Clause, does not depend upon any 
showing of direct governmental compulsion and is violated by 
the enactment of laws which establish an official religion 
whether those laws operate directly to coerce nonobserving in- 
dividuals or not . [The] first and most immediate purpose 
[of the Establishment Clause] rested on the belief that a union 
of government and religion tends to destroy government and to 
degrade religion.^* 

The Court pointedly observed that it was ^'neither sacrilegious nor 
antireligious to say that each separate government in this country 
should stay out of the business of writing or sanctioning official prayers 
and leave that purely religious function to the people themselves and to 
those the people choose to look to for religious guidance."^' 

Amidst the intensely emotional public reaction that followed this 
decision, a footnote that was responsive to many of the incorrect 
stiftements being made concerning what the Court actually had held 
was largely overlooked. It stated: 

There is of course nothing in the decision reached here that 
is inconsistent with the fact that school children and others are 
officially encouraged to express love for our country by reciting 
historical documents such as the Declaration of Independence 
which contain references to the Deity or by singing officially 
espoused anthems which include the composer's professions of 
faith in a Supreme Being, or with the fact that there are many 
manifestations in our public life of belief in God. Such 
patriotic or ceremonial occasions bear no true resemblance to 
the unquestioned religious exercise that the State of New York 
has sponsored in this instance.^'' 

Bible-reading attd Lin'd's Prayer 

Almost exactly twelve months after the Engel decision, the Court 
issued another opinion, which to many appeared unnecessary because 
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Engel sfemed to have settled the matter of whether the rocitatioii of the 
Lonfs Prayer or the reading of verses from the Holy Bible at the open- 
ing of the school day were prohibited by the establishment clause. 
Again, with only one dissent, the Court answered in the affirmative. 
This time, the case was decided by a full complement of Justices. This 
fact may have been one reason for deciding a case which was so similar 
to one dtdded just a year before by seven Justices. Another reason may 
have been to respond to the widespread charges that the Court's ra- 
tionale in Engel was without a firm constitutional basis; Engel had not 
cited prior cases, only history and principles. Still another reason may 
have been that some Justices desired to write concurring opinions il- 
luminating their personal views on the volatile subject of religious in- 
fluence in ^vernmental enterprises. In Engel, there had b^n only one 
concurring opinion, that of Justice I>ougIat, who, as previously ob- 
served, indicated that he had come to believe that Everson had been 
wrongly decided. In the present case, there were three concurring opin- 
ions involving four Justices; thus, with the opinion of the Court and the 
one-Justice dissent, only three Justices did not individually express 
themselves. 

Actually, two cases were consolidated in the Abingfan opinion. One 
was from Abington Township, Pennsylvania, where the challenged 
rule provided that "at least ten verses from the Hgly Bible shall be read, 
without comment, at the opening of each public school on each school 
day/* Children whose parents requested it were excused from attend- 
ing the reading. The other case, from Baltimore, Maryland, involved, 
reading a chapter in the Bible "and/or the use of the Lord's Prayer," 
with excusal of those students whose parents objected.** Clearly, both 
documents were religious in nature and-more narrowly sectarian than 
the "non-denominational** prayer in Engel 

The opinion of the Court reviewed its prior decisions holding that 
the strictures of the first amendment were applied to state governments 
by the fourteenth amendment and that the Court had ^"rejected un- 
equivocally** the contention that the establishment clause forbids only 
governmental preference of one religion over another (aid to all 
religions is barred). It said that, although "none of the parties to either 
of these cases has questioned these basic conclusions of the Court, . . . 
others continue to question their history, logic and efficacy. Such con- 
tentions, in the light of the consistent interpretation in cases of this 
Court [some not concerned with education], seem entirely untenable 
and of value only as academic exercises.**** 

After overviewing the purpose of the establishment clause primarily 
by quotations and paraphrases from prior opinions, the Court sum- 
marized: 
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The wholcsonie "ncutrahty" of which, this Court's cj«s 
speak thus stems from a recognition of tfie teachings of history 
that powerful sects or grou]^"might bring about a fusion of 
governmental and religious functions or a concert or depen- 
dency of one upon the Other to the end that official support of 
the State or F^ral Governmient would be placed behind the 
tenets of one , or of all orthodoxies. This the EstablisKment 
Clause prohibits." 

The Court then enunciated the foltowing test lo be applied in ex- 
amining establishment clause cases: 

The test may be stated as follows: what are the purpose and the 
primary effect of the enactment? If either is the advancement 
or inhibition of religion then the <»n«ctrnent exceeds the scope 
of legislative power as circumscrilnr^d by the Constitution.That 
is to say that to withstand the structures of the Establishment 
Clause there must be a secubr legislative purpose and a 
primarv* effect that neither advances nor inhibits religion." 

Reading of the Bible and reciting the'Lord^s Prayer as part of opening 
exercises failed the test. 

As the exercises were prescribed as part of the curricular activities of 
students who were required by \sk^4^ attend school, were held in 
school buildings, and were superxisecf by teachers, the arrangement 
differed from the **accommodation*' of religion approved in the Zorach 
off~premises, released-time case. In the Pennsylvania case there was a 
specific finding by the lower court that the Bible-reading activity was 
religious in nature; in the Mar>*land ease concerning the Lord's Prayer, 
there was no such finding, and thestati; i^rgued that the activit>vhad 
secular purposes such as ^'promotion of fnoral values, the contradiction 
to the materialistic trends of our timet, the perpetuation of our institu- 
tions and the teaching of literature/^* Pointing out that in the legal 
posture of the case, the state techniraUy had admitted the religious 
character of the exercise, the Court nevertheless added: 

But even if its purpose is not strictly religious, it is sought to be 
accomplished through reading!^, without comment, from the 
Bible. Surely the place of the BAle as an instrument of religion 
cannot be gainsaid, and the Statej/rec ogn ttion of the per- 
vading religious gfiaractcr of ffee cere|nony is evident from the 
rule's specific permission of tfirt? alternative iise of the Catholic 
Douay version as well a* thi^-^^eent amendment permitting 
nonattendance at the exercisei? ^li^ of these factors is consis- 
tent with the contention that tlwirftible is here used either as an 
instrument for nonreligious mo##ii inspiration or as a reference 
for the teaching of secular subjects," 
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Indicating that its holding was not hostile to religion in general nor 
to the Bible per se« the Court continued: 

[I}t mif^t well be said that one*s education is not complete 

without a study of comparalSve rdTgion ot ^^ 
religion and its relationship to the advancement of dviiization. 
It certainly may be said that the Bible is worthy of study for its 
literary and historic qualities. Nothing we have said here in- 
dicates that such study of th^e Bible or of rritgion, when 
presented objectively as part of a secular program of educa- 
tion, may not be effected consistent with the First Amend- 
ment. But the exercises here do not fall into those catteries. 
They are religious exercises, required by the States in violation 
of the command of the First Amendment that the Government 
maintain strict neutrality, neither aiding nor opposing 
religion. 



Prohibiiion of Teactmug EvoUitifm 

The first education caie decided by the Supreme Court in which the 
purpose of challenged legislation was found to conflict with the 
establishment clause was <kcided in 1968.*^ The question was the con- 
stitutionality of an Arkansas statute enacted by initiative fort>' years 
earlier that made it unlawful for a teacher in any school or college 
receiving state funds "to teach the theory or doctrine that mankind 
ascended or descended from a lower order of animals** or "to adopt or 
use in any such institution a textbook that teaches'* this theor> Viola- 
tion not only could lead to dismissal of a teacher, but also was made a 
criminal offense. Only three states had such statutes on the txwks at the 
time of Eppetfon v. Arkansas, 

So attempts had ever been made to enforce the Arkansas law* which 
was patterned after the Tennessee statute that had been the subject of 
the celebrated "Scopes monkey trial" in 1927. In the Scopes case, the 
statute had been upheld, but the state supreme court, on a technicality, 
reversed Scopes' conviction, voided his fine, and suggested that no fur- 
ther efforts be made to enforce the provision." In the present situation, 
the issue was drawn when a biology teacher w^ho was to teach from a 
new fcKK)k having a chapter on Darwin's theorv sought an injunction 
against possible enforcement of the statute. 

The Supreme Court unanimously found that the statute was un- 
constitutional. The basis of the holding was violation of the establish- 
ment clause. The Court said that regardlea of what "teach** embraced, 
"(t)he overriding fact is that Arkansas' law selects from the body of 
knowledge a particular segment which it proscribes for the sole reason 
that it is deemed to conflict with a particular religious doctrine; that is, 
with a particular interpretation of the Book of Genesis by a particular 
religious group. ^ \ 



ReligiouM Influences in Public Schools 



47 



The Court further stated: 

There is And can be no doubt that the First Amendment does 
not permit the State to require that teaching and learning must 
be tailored to the principles or prohibitions of any religious sect 
or dogma. ^ 

In the present case, there can be no doubt that Arkansas has 
sought to present its teachers from discussing the theory of 
evolution because it is contrary to the belief of some that the 
Brx)k of Genesis must be the exclusive source of doctrine as to 
the origin of man. No suggestion has been made that Arkansas* 
law may be justified b> considerations of state policy other 
than the religious views of some of its citizens. It is clear that 
fundamentalist sectarian conviction was and is the law's reason 
for existence.^ 

Although not essentia! to the holding, the opinion of the Court, writ- 
ten by justice Fort as, contained some references to state powers in rei^i- 
tion to the curriculum of public schools, to freedom of teachers in 
general, and to the role of the courts. The opinion recognized the 
"State's undoubted right to prescribe the curriculum for its public 
schools /'^^ It quoted from some cases involving constitutional rights 
of teachers, which it said the Court would carefully guard 

Also included w as the following, which has becorrte the portion of 
the opinion most widely quoted b> lower ccnirts: 

Judicial interposition in the operation of the public school 
i^ystem of the Nation raises problems requiring care and 
restraint Our courts, however, have not failed to apply the 
First Amendment's mandate in our educational s>'stem where 
essential to safeguard the fundamental values of freedom of 
speech and inquir>- and of belief. By and large, public educa- 
tion in our Nation is committed to the control of state and local 
authorities Courts do not and cannot intervene in the resolu- 
tion of conflicts which arise in the daily operation of school 
systems and w hich do not directly and sharph implicate basic 
constitutional values/** 

Pmting the Ten Commandments 

It was not until 19S0 that the Court again issued an opinion in the area 
of religious influences within public schools. The case, involving the 
posting in classrooms of "The Ten Commandments," was decided on the 
merits by a vote of five-to-two without oral argument." (The other two 
Justices simply indicated that they believed the case should hav^ been 
given plenar\ cMDnsideration with additional briefs and oral argument). 
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The five- Justice per curiim opinion reversed the Supreme Court of 
Kentucky^ which by an equally divided court had upheld the statute 
that mandated the pasting* The Supreme Court of the United Stat^ 
held that the arrangenKJn^ violated the first prong of the establishment 
clause test in that its purpose^as not a secular one. Attempts to n>cet 
this test had included the requirements that the displa>*s be funded 
through private contributions (although the state treasurer was to serve 
as collector) and that the copies were to incl» "in small print" the 
notation: "The secular application of the Ten Commandments is clear- 
ly seen in its adoption as the fundamental legal code of Western 
Civilization and the Common Law of the United States 

The Court observ^ed that the Ten Commandments "undeniably"' 
ccmstitute "a sacred text in the Jewish and Christian faiths, and no 
legislative recitation of a supposed secular purpose can blind us to that 
fact."** It noted that the Commandments are not confined to arguably 
secular matters, such as murder, adultery, stealing, bearing false 
witness, and covetousness* Rather. tbe>' also concern religious duties 
such as worshipping the Lord God aione> avoiding idolatr>% not using 
the Lord's name in vain« and observing the sabbath day. 

Citing its opinion in School Districi oj Abingdon Totcmhip, the 
Court said that this was not a case in which the Ten Commandments 
"are integrated into the school curriculum, where the Bible may con- 
stitutionally be used in an appropriate study of histor>% civilization, 
ethics, comparative religion, or the like.*'** The posting serves no 
secular educational function. Furthermore, reasoned the Court, the 
fact that the message is posted, rather than read aloud as in the Bible 
and praver cases, is of no constitutional consequenct*. 

The Free Exercise Clause 

Flag Salute 

In 1940, the Supreme Court decided it.s first caM? interpreting the 
free exercise of religion clause in a public school setting.'^ The case in- 
volv ed the exclusion from school of children of the Jehovah's Witnesses 
sect because thev refused on rehgious grounds to participate in a Oag- 
salute-and-pledge-of-allegianc^ ceremony required of students at the 
start of each school day The Court said its task was to consider when 
the constitutional guarantee of religious freedom "compelfs] exemption 
from doing what society thinks necessary for the promotion of some 
great c^ommon end, or from a penalty for conduct w^hich appears 
dangerous to the general good.*"^ The Court decided that national 
"cohesion * or "unity" was an "interest inferior to none in the hierarchy 
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of legal values***^ and that state legislative bodies should be permitted 
to select appropriate nieans for its attainment. It was not, said the 
Court* a function of judges to evaluate the efficacy of the method 
adopted, nor to require that "dissidents*' be exempted when there was 
a.basts for a legislative judgment that exemptions might weaken the ef- 
fect of the exercise. 

This decision, issued at a time when World War 11 had begun in 
Europe and nationaIii$m ran high in the United States, was used as a ra- 
tionale for various t>'pcs of persecutions of Jehovah's Witnesses. That 
situation, plus, much scholarly criticism of the decision, apparently 
prompted three of the eight Justices in the majority in the case to state 
in dissent in a 1942 case (involving the conviction of a member of 
Jehovah's Witnesses for violating an anti-peddling ordinance)*** that 
they had come to believe'that the flag salute case had been wrongly 
decided. ^ 

In a 1943 case* these three Justices, plus two Justices appointed dur- 
ing the interim, and the lone dissenter in 1940 (Justice Stone, who in 
1943 was Chief Justice) constituted a six-member rnajority that over- 
ruled the 1940 decision.** The vehicle for this act by the Court was a 
case in which all of the key operative facts were similar to those in 
MinersviUe School District t\ Gobitis: a condition precedent to atten- 
dance at public school was participation in the patriotic ceremony; 
nonattendance could lead to delinquency proceedings against the 
children and prosecution of their parents; and the reason offered for 
refusal was a tenet of faith of Jehovah*s Witness<» precluding bowing 
down to a graven image, which the flag <vas considered by them to be 

The Court observed that recitation of the pledge requires affirma- 
inm of a belief and an attitude of mirtd. As "ceasorship" (prevention of 
expression) had long been held to be permissible only when the expres- 
sion presented a clear and present danger of action of a kind that 
government could prevent and punish, the Court said "involuntary af- 
firmatKin could be c^)mmandc^d only on even more immediate and 
tirgent grounds than silence/*** Here there was no allegation that re- 
maining passive during the ceremony created any danger- Thus, the 
state had nc) power to require such a ritual. 

The C<H»rt said that it had assumed in *Vfi«mf;i7/e (as did the 
arguments in that case and the present case) that the power to impose 
the flag salute discipline upon students, in general, did belong to the 
state, with the question being one of immunity on religious grounds 
horn an unquestioned general rule. In W^^t Virginia State Board of 
Education t. Bamette^ however, it addressed the question which prc>« 
perly should underlie the flag salute controversy: **whethf»r such a 
ceremon> so touching matters of opinion and political attitude may Ix? 
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imposed upon the indiyidual by of fidal authority under powers com- 
mitted to any political organization under our Constitution/'^ 

It should be observed that the question was not cast in terms of 
reHf^Qus rights. Indeed, the Court said, "Nor does the issue as we see it 
turn on one's possession of particular religious views or the sincerity 
with which they are held."** At other points, the opinion encompassed 
a broader spectrum than the religion-based objections to participation 
that precipitated this case. One such point is the following widely 
quoted passage with which the opinion ended: 

If there is any fixed star in our constitutional constellation, it 
is that no official, high or petty, can pr^ribe what shall be or- 
thodox in politicst nationalism, religion, or other matters of 
opinion or force citizens to confess by word or act their faith 
therein. If there are any circumstances which permit an excep- 
tion, they do not now occur to us. 

We think the action of the local authorities in compelling the 
flag salute and pledge transcends constitutional limitations on 
their power and invades the sphere of intellect and spirit which 
it is the purpose of the First Amendment to our Constitution to 
reserve from all official control*^ 

The Court had obsa»ed earlier in |he opinion that the freedom 
asserted by the studen^id not interfere with rights of others to par- 
ticipate in the ceremony. Also, the behavior of those not wishing to 
participate was peaceable and orderly* 

The Court modified the point made in the 1940 opinion that the 
courts should not get involved in matters better left to legislatures and 
to educational experts as follows: 

The very purpose of a' Bill of Rights was to withdraw certain 
subjects from the vicissitudes of political controversy, to place 
them beyond the reach of majorities and officials and to 
establish them as legal principles to be applied by the courts. 
One s right to life* liberty, and property, to free speech, a free 
pre^s, freedom of worship and assembly, and other fundamen- 
tal rights may not be submitted to vote: they depend on the 
iiutcome of no elections^ 

Nor d<K*5 our duty to apply the Bill of Rights to assertions of 
official authority depend upon our possession of marked com- 
{H?tence in thi^ field where the invasion of rights occurs 
(W je act in these matters not by authority of our competence 
but by force of our commlssioas. We cannot, because of 
modest estimates of our competence in such specialties as 
public education, withhold the judgment that histor>' authen- 
ticates as the function of this Court when hberty is mfringed.** 
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The Amtafc and One Atpeci of Compubory EducaHan 

The question of the free exercise of religion in an educational setting 
Mxose again in 1972 in the "Amish case'* involving compulsory school 
attendance to age sixteen.*^ The tenet of the Amish faith violated by 
school attendance beyond eighth grade and age fourteen was described 
by the Court as follows: 

Formal high school education beyond the eighth grade is 
contrary* to Amish beliefs not only because it places Amish 
children in an environment hostile to Amish beliefs with in- 
creasing emphasis on competition in class work and sports and 
with pressures to conform to the styles, manners, and ways of 
the peer group, but because it takes them away from their 
community, physically and emotionally, during the crucial 
and formative adolescent period of life. During this period, 
the children must acquire Amish attitudes favoring manual 
work and self-reliance and the specific skills needed to per- 
form the adult role of an Amish farmer or housewife. They 
must learn to enjoy physical labor. Once a child has learned 
basic reading, writing, and elementary mathematics, these 
traits, skills, and attitudes admittedly fall within the category 
of those best learned through example and "doing" rather than 
in a classroom. And, at this time in life, the Amish child must 
also ^Tov,' in his faith and his relationship to the Amish com- 
munity if he is to be prepared to accept the heavy obligations 
imposed by adult baptism. In short, high school attendance 
with teachers who are not of the Amish faith— and may even 
be hostile to it— interp>oses a serious barrier to the integration 
of the Amish child into the Amish religious community.^' 

The Court observed that the Amish views had been conscientiously 
adhered to for almost 300 years (over 200 years in this country— even 
before the Constitution was adopted); that scholars testified that the 
re<]Uirement of an additional one or two years not only could result in 
substantial psychobscical harm to Amish children because of the con- 
flicts it would procfuce, but would ultimately result in the destruction 
of the Old Order Amish church community; that the Amish in the 
county affected had never been known to commit crimes, receive 
public assistance, or be unemployed; and that the amount of educa- 
tion at issue was minimal, especially since the young Amish pursued a 
type* of vocational learning-by-doing that the state was not precluded 
from regulating to a degree. 

These factors led the Court to reject Wisconsin's claim that the 
statute was valid l>ecause it was motivated by legitimate secular a^n- 
cerns related to preparation of effective citizens. "A regulation neutral 
on its face may, in its application, nonetheless offend the constitutional 
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requirement for govemmentiJ neutrality if it unduly burdens the free 
exercise of religion/'*^ Further, "[tlhe essence of all that has been said 
and written on the subject is. that only those interests of the highest 
order and those not otherwise served can overbalance legitimate claims 
to the free exercise of religion. 

An Exception for Colleges 

The Court, in 1981, with one dissent, answered in the negative the 
question of •*whether a state university, which makes its facilities , 
generally available for the activities of registered student groups^ may 
close its facilities to a registered student group desiring to use the 
facilities for religious wowhip and religious discussion."*' The Univer- 
sity of Missouri at Kansas City had refused to allow a religious group to 
conduct meetings in facilities used by over 100 recognized sftudent 
groups. The Court ruled that the state's inter^t in neither supporting, 
nor appearing to confer approval on. religious sects or practices was 
not "sufficiently *compelling' to justify content-based discrimination 
against respondents* religious speech."" The religious group's use of 
the forum, which had been created by the university, would not be a 
violation of the establishment clause. * 

The Court in two footnotes distinguished the case from ones involv- 
ing religious activities in public graded schools by observing that 
facilities in those schools are not generally open to other groups and 
that university students are less impressionable than younger 
students.^ Six days after this opinion was issued, the Court unanimous- 
ly denied certiorari on a decision that had upheld a ban on the holding 
of prayer meetings by students in a public graded school classroom 
prior to the start of the school day.*^^ 
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CHAPTER 7 
Race and Education: 1955 and Before 



May 17, 1954: The Constitutional Mandate 

"Does segregation of children in public schools solely on the basis of 
race, even though the physical facilities and other * tangible' factors 
may be equal, deprive the children of the minority group of equal 
educational opportunities? We believe that it does.**^ 

Therefore, said the Supreme Court on May 17, 1954, in Brown v. 
Board of Education, the laws of twenty-one states requiring or permit- 
ting racial segregation in public schools are in violation of the equal 
protection clause of the fourteenth amendment. In a companion case, 
the Court held that the due pr()ccss clause of the fifth amendment com- 
manded the same result in the federal jurisdiction of the District of Col- 
umbia,* In Brown I the Court spoke with one voice. Not only were 
there no dissents, but there were no concurring opinions. 

Lower courts until this point in time had adhered to the doctrine of 
"separate but equal," announced by the Supreme Court in 1896 as 
satisfying the equal protection clause in the matter of separate railroad 
cars for whites and nonwhites who were travelling within one state.^ 
With only the dissent of Justice Harlan (who expressed the memorable 
words: "Our Constitution is color-blind, and neither knows nor 
tolerates classes among citizens"^), the Court had upheld the state's 
power to require the intrastate separate-car arrangement. In the opin- 
ion other walks of life in which racial separation was practiced were 
mentioned. These were areas, the Court observed, that did not involve 
political equality of the races or place any badge of slavery or inferiori- 
ty on blacks. The distinctions were social and therefore not affected by 
the thirteenth and fourteenth amendments. The Court commented 
that "the most common instance of this is connected with the establish- 
ment of separate schools for white and colored children, which has 
been held to be a valid exercise of the legislative power even by courts 
of States where the political rights of the colored race have been longest 
and most earnestly enforced"* and which has been mandated by Con- 
gress for the District of Columbia. The Court said it had struck down 
in the past and would continue to invalidate discrimination implying 
inferiority in civil society and pointed to its having required that blacks 
be allowed to sit upon juries. The Court said, "We consider the 
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underlying fallacy of the plaintiffs argument to consist in the assump- 
tion that the enforced separation of the two races stamps the colored 
race with a badge of infenprity;"* 

In 1954, however* the Court based its opinion in Brown I on the 
conclusion that the "fallacy** was in reality "fact/VIt stated: 

In approaching this problem, we cannot turn the clock back 
to 1868 when the [Fourteenth] Amendment was adopted, or 
even to 1896 when Plessy v, Ferguson was written. We must 
coasider public education in the light of its full development 
and its present place in American life throughout the Natipn. 
Only in this way can it be determined if segregation in public 
schools deprives these plaintiffs of the equal protection of the 
laws. 



. To separate [black students] from others^ of similar aj^e 
and (jualifications solely because of their race generates a fettl- 
ing of inferiority as to their status in the community that may 
affect their hearts and minds in a way unlikely ever to Ik* un- 
done. The effect of this separation on their educational oppor- 
tunities was well stated by a finding in the Kansas case by a 
court which nevertheless felt compelled to rule against the 
Negro plaintiffs: 

"Segregation of white and colored childri^n in public 
schools has a detrimental effect upon the colored children. 
The impact is greater when it has the sanction of the law; 
for the policy of separating the races is usually interpreted 
as denoting the inferiority of the Negro group. A sense of in- 
feriority affects the motivation of a child to learn. Segrega- 
tion with the sanction of law, therefore, has a tendency to 
retard the educational and mental development of Negro 
children and to deprive them of some of the benefits they 
would receive in a racially integrated school system/* 

Whatever may have bet»n the extent of psychological know- 
ledge at the time of Plessy v. Ferguson, this finding is amply 
supported by modern authority. Any language in Plessy v. 
Ferguson contrary to this finding is rejected. 

We conclude that in the field of public education the dm- 
trine of "separate but etjuar* has no place?. Separate educa- 
tional facilities are inherently unequal. Therefore, we hold 
that the plaintiffs and others similarly situated for whom the 
actions have been brought are, by reason of the segregation 
complained of, deprived of the equal protection of the laws 
guaranteed by the Fourteenth Amendment." 
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Earlier in the opinion, the Court ptcsented the following analysis of 
the role of public education: 

Toda>% education is perhaps the most important function of 
state and local governments. Compulsory school attendance 
laws and the great expenditures for education both demon* 
strate our recognition of the importance of education to our 
democratic society. It is requireiHn the performance of our 
most basic public responsibilities, even service in the armed 
forces. It is the ver>^ foundation of good citizenship. Today it is 
a principal instrument in awakening the child to cultural 
values, in preparing hjm for later professional training, and in 
helping him to adjust normally to his environment. In these 
days, it is doubtful that any child may reasonably be expected 
to succeed in Ufe if he is denied the opportunity of an educa- 
tion. Such an opportunity, where the state has undertaken to 
provide it, is a right which must be made available to all on 
equal terms.* 

Before reaching this conclusion, the Court reviewed the history of 
the fourteenth amendment and its prior decisions related to segregated 
education. It found the circumstances surrounding the adoption of the 
fourteenth amendment to be inconclusive with respect to segregated 
schools, to a considerable extent because public education was not very 
mature at the time, particularly in the South. It noted that only two 
cases involving segregated public graded schools previously had been 
before the Cour)^, and in neither had the "separate but equal" doctrine 
been questioned. There had been four cases dealing with segregation in 
public higher education, all of which were decided in favor of the 
black plaintiffs without reexamination of the doctrine. 

Earlier Public School Cases 

The first education case was decided only three years after Plessy. 
Black taxpayers sought an injunction to require a school board in 
Georgia to discontinue the operation of a high school for white 
children until one for blacks that had been discontinued was 
re<)pened.* The reason for the closing was financial. In the record 
there was no evidence of hostility toward. blacks, and an elementary 
school was being maintained for them. In the posture of the 
ca«;c— granting an injunction to close the white school would not help 
the blacks— the Supreme Court, in a unanimous opinion written by 
Justice Harlan, stated that it could interfere with the management of 
state- operated schools only if there were "a clear and unmistakable 
disregard of rights secured by the supreme law of the land."^° The 
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Court found that this was not the situation in the case as presented. 
The opinion contained a hint that perhaps the wrong relief had been 
sought in the lower courts. 

The other public school case, decided in 1927, presented, in the 
words of the Court, "[t]he question . . . whether a Chinese citizen of 
the United States is denied equal protection of the laws when he is 
classed among the colored races and furnished facilities for education 
equal to that offered to all, whether white, brown, yellow, or black/*" 
The constitution of Mississippi provided that separate schools must be 
maintained for children of **the white and colored races," and the 
Supreme Court of Mississippi interpreted the provision to mean that 
there were two categories: white and nonwhite. The assignment of the 
child of Chinese ancestry to the nonwhite school was upheld by the 
Supreme Court of the United States as being "within the discretion of 
the state in regulating its public schools and does not conflict with the 
Fourteenth Amendment.**'* The Court unanimously observed that a 
claim that no nonwhite school was within convenient reach of the 
child*s residence would have presented a different question. 



Earlier College Cases 

In each of the four race-state-education cases encompassing profes- 
sional or graduate school education, the Court ruled in favor of the 
black plaintiff without being required to que&tion the "separate but 
equal** doctrine. In 1938, the Court answered in the negative "the 
question whether the provision for the legal education in other states of 
Negroes resident in Missouri is sufficient to satisfy the constitutional re- 
quirement of equal protection.***^ The state provided for the tuition of 
blacks to be paid if they attended schools in other states for studies not 
provided in the university' that the state operated for blacks. The 
Supreme Court, by a vote of seven-to-two, said the state could comply 
with the fourteenth amendment in affording equal protection of the 
law only within its own jurisdiction. Further, the right of the plaintiff 
was a personal one, unaffected by the fact that there was only a limited 
demand in Missouri for legal education of blacks. 

A decade later, when a black student sought admission to the state 
university*s law school, Oklahoma tried to avoid the preceding holding 
on the ground that the black woman had not given sufficient notice of 
her intent to apply so that the state could establish separate facilities.'* 
In a short opinion, the Court rejected the contention and said that the 
state must provide a legal education for the plaintiff "as soon as it does 
for applicants of any other group.***' Thus^ although the Court did not 
expressly say so, the state could not admit any new white students to 
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the state-operated law school unless it admitted the plaintiff black stu* 
dt nt or established at once a separate school for blacks. 

Oklahoma higher education authorities were back before the 
Supreme Court two years later, and again, the Court unanimously 
ruled against them.** Acting under the Sipuel decision, a lower court 
had ordered a black man, who had a master s degree and substantial 
teaching experience, admitted to the graduate program in education. 
The universit\' authorities responded by requiring that instruction 
within the university be on a segregated basis. In operation, this meant 
that the student was required to sit at a special desk set up in an 
anteroom adjoining the classroom, to sit at a designated desk on the 
mezzanine of the library, and to sit at a designated table and eat at a 
different time from other students in the university cafeteria. Before 
the case reached the Supreme Court, some adjustments in his treatment 
were made: he could sit in the classroom in a special row for blacks, he 
was assigned to a table on the main floor of the library, and he could 
eat at the same time as the white students (but at a different table) , 

The Court, in this case, as in a case from Texas decided the same 
day,^' referred to "intangible" factors related to equality. It said that 
by the aforementioned practices, the black student was "handicapped 
in his pursuit of effective graduate instruction. Such restrictions impair 
and inhibit his ability to study, to engage in discussion and exchange 
views with other students, and, in general, to learn his profession."** It 
held that the black student "must receive the same treatment at the 
hands of the State as students of other races. 

It was in the Texas case, where a black sought admission to the all- 
white University* of Texas Law School, that a unanimous Court dis- 
cussed with more specificity "intangibles" intrinsically interwoven 
with the meaning of "equal" in the field of education." During 
pendency of the suit, state authoriti^ hud established a law school for 
blacks. The Court, still not required directly to confront the "separate 
but equal" doctrine (although urged to do so), ruled for the plaintiff by 
finding the new school not to be equal, not only on objective criteria 
like size of faculty* and library, but also because the University of Texas 
Law School possessed 

to a far greater degree those qualities which are incapable of 
objective measurement but which make for greatness in a law- 
school. Such qualities, to name but a few, include reputation 
of the faculty, experience of the administration, position and 
influence of the alumni, standing in the community, traditions 
and prestige. It is difficult to believe that one who had a free 
choice between these law schools would consider the question 
close. 
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The application of '*$epvate but eijfial** was directly pra>ented four 
yean latetr in Brown /« where the Court said- 
Here,! unlike Sweatt t . Painitf^ there are findings below that 
the Negro and white schools involved have been ec)ualized» or 
are hieing equalized, with res|iect to building, curricula, 
qualilkcations and salaries of teachers, and other ^'tangible* 
factors. Our decision, therefore, cannot turn on merely a com- 
parison of these tangible factinrs in the Negro and white schtxik 
involved in each of the cases We must look instead to the ef- 
fect of segregation itself on public education 

May 31, 1955: "With All Deliberate Speed'' 

Aware of the si^^nificance and impact uf itv 1954 hoUlinj? \n Bfon n I 
that state- required se^egation vsgs anccinstttutuuml, the Court dt^^ 
clined to issue a decree at that time as to remt»d>\ hut rather |Km*d cer^ 
tain questions regarding relief for the lUiuants t<i addrt»?is in further 
arguments the following Term. tThe (lourt at the end of the 1952*5:> 
Term had followed the same prfKedure in approaching the Brmi n I 
series of cases and had post>d qMc*sti'nH to be rearuutnl in the 1*^11*54 
Term during which the Brou n 1 opinion \%a> ivsuiiil t 

The implementation decree, anniiunceil May }1 , pill in Brmi n w'/.*^ 
established the structure h>r imjvnii: disnuuuh ^tlnai sc h<Hil svstrngs 

Full implementation of ihw ciBaHtitutionai pruH i|ili^ naav 
retjuire solution of vari<*<l Unal Mhuni prr^hlems S^htnul 
authorities have the primary r«*spif*nMbiht\ U^r eliH idatmij;/ 
assessing, and solvuiij these probhmv, courts wjli ha^e trMrnv 
sider whether the ac turn of st h«Mj| authorities tiinstitutes ^iH»d 
faith m>plementation of the i»o\erninj^ constiHitionaJ prni 
cipU*s. BiX^ause of their proxunitv tu Imai it*»mh^itms ami Hit 
povsible nml for further hearinj>:s. the cosuk uh:ih oriijuian* 
heard thi*se cast*s can \n*si |X'rform fhis indiua! aj^prai^al * 

The Court said that th«» h^wvt vourt^ \» ? ^^ *radiUoi*iai 
t»<|uitahle principU*s, which jH»rnutN cl i^racnra! filexihthtv ui ad|{«!jsUw 
and reconcilinjj cfmi[H*tinu mteriMs Iho rriirSs wf.^tv instxmUti 
have blacks admit tttl to M;h(*oK as- mk^is as praituabilt ^-m a mm 
discriminatorv basis,"-*' Although this nn^h^ UiM4\v rhnusiann^ a 
variety of obstacU»s, *it should go with«*ti? *a%irji: Huit ^ht \i^iht^> a 
[the i?rou n I] constituti<<nal prinmples canip*?. !h au^u'd r.-^ .si^d Am;;^- 
ly bei*aust* of disa^rw*men! with thvfw " 

The following: more cfUK rete nr>»ri2c tjor.". v^r-yr cn'-t^ * ii : 
c<njrts: 
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While giving weight to these public and private consid- 
erations, the courts will require that the defendants make a 
prompt and reasonable start toward full compliance with our 
May 17, 1954 ruling. Once such a start has been made, the 
courts may find that additional time is necessary to carry out 
the ruling in an effective manner. The burden rests upon the 
defendants to establish that such time is necessary in the public 
interest and is consistent with good faith compliance at the 
.^rarliest practicable date. To that end, the courts may consider 
problems related to administration, arising from the physical 
condition of the school plant, the school transportation system, 
personnel, revision of school districts and attendance areas into 
compact unitt to achieve a system of determining admission to 
the public schook on a nonracial basis, and revision of local 
laws and regulations which may be necessary in solving the 
foregoing problems. They will also consider the adequacy of 
any plans the defendants may jpropose to meet these problems 
and to effectuate a transition to a racially nondiscriminatory 
school system. During this peHod of transition, the courts will 
retain jurisdiction ot these cases.*^ 

The district courts were instructed to "take such proceedings and 
enter such orders and decrees consistent with this opinion as are 
necessary- and proper to admit to public schools on a racially non- 
discriminator>' basis with all deliberate speed the parties to these 
cases.**** 
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CHAPTER 8 



Race and Education: Refinement of 
the Constitutional Mandate 



State-level Interference 

FoUowiBg its opinions in Brown I and Brown II, the Supreme Court 
rendered no opinions in the substantive area of school desegregation for 
eight years. It did, however, decide one case growing out of a 
desegregation situation which attracted wide attention both legally 
and politically .* The school board of Little Rock, Arkansas, was pro- 
ceeding to move toward desegregation » and its plan had been accepted 
by the district court and the court of appeals and ordered into effect. 
Concurrently, the state legislature had taken some actions to impede 
desegregation in the state, and on the day before the proposed enroll- 
ment of nine black students at Central High School, Governor Orval 
Faubus dispatched units of the Arkansas National Guar^^ to place the 
school "off limits" to the blacb. The action was without request by, or 
consultation with, either school or municipal authorities. The result of 
various statements by political figures and the action by the governor 
was the hardening of a core of emotional and physical resistance to 
cf^npliance with the district court's order. That court requested th^ At- 
torney General of the United States to enter the proceedings to seek an 
injunction against the governor s attempts to prevent obedience with 
the court order. The court, after a hearing, enjoined the governor from 

u^ing the Arkansas National Guard "and from acts of interference. 
Aft<*r the C^ourt of Ap{)eah for the Eighth Circuit affirmed the mjunc- 
lUm. the Guard was withdrawn. ^ 

(>n the next sch(K>l day. local and state police were on hand to pro- 
tect th«' nme black children, but the children were removed from the 
schtml later that dav because of the difficulties of controlling a large 
crr»vtd of demonstrators Two days later* President Eisenhower dis- 
patched fi*deial troops iu the sce-ne to effect the admission of the blacks. 
The rejjuiar arms trrKips remained for over two months, with 
ff*deralized Natumal Guardsmen replacing them for the rt*st of the 
uliotil >f*ar Eight of nme black studejtus xm\mm\ in fhe schoc>l 
thrfnij^huut ^he sear 

Thf^ '^ituatHifi pr^nnpted the schf»*>l htrntd eventually U$ rer|uest the 
di^^iiO court hf tiOovs ihe blac ks to l>e w ithdravtn Umu the s^ hwl and 
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to have the whole dewgte^aticm plan }H*stjKmed for two and one-half 
years. The retjuest was f^nted by the district court in June becau<>e the 
Mtuation was termed "IntoIeraWe ** It involved "chaos, bedlam and 
turmoir* at the school; **reiH*ated incidents of more or serioas 
violence directed against the Negro «Uudent5 and their property;** ^'ten- 
sion and unrt**^t'* anum^ staff » students* and parents; a "serious finan- 
cial burden" on the sch»iK)l district; and the need for a ^tmtmuation oC 
"mihtary assistance or its ecjuivalent " The a)urt of app^^als held a 
si>ecial sevsum in August and reverived the district court 

The Supreme ('ourt c<mvem*d in Simial Term in late August and 
unanimously held that the <lesi*gregatfon plan must be jmplementi*d !t 
emphasi/<Hj that it at<x*pttxi the go<Kl faith of the board tn recjtiestinii 
the delay and the findings of the district court that the edtjcational pro^ 
grt*^*i. of ali students had suffered and would continue to do so unless 
ccmditions changed frtmi the prm*ding year However, the Court said 
that the condttums are "dtrectiv tract^able to the actions of legislators 
and exetutiv*' officials of the State of Arkansas* taken in their officnil 
capacitii*s. Whuh reflt-ct their rmn determination to ri*sist this (;ourl% 
^lectsion tn the Brou n rUs** and which have brought about violent 
resistame to that dciisitju m Arkansas It added that *'the constitu 
imnii rights of { black children J are not to Ik* sacnfict^d or yielded to the 
\ii4i*me afid djt5«»rdef. \s hich hast* ioUowed upon the actions of the 
Gus^'iViut ancj Legislature ^ T\m% law and order are xmi here to l>e 
prc^fiveiJ d^'pnving th<- N*'gr«^ children «?f their ctm^tiUittonat 
fhlhts 

Thf C.ua^rt ri"%ie\sr<l its dt't isnms Ik gmnuig m 1^03 establishing the 
pnstti>>n tlia? it was th^ Court\ n>U:ii Hay what theCoastitutioinnearis 
and that all statt* oljficia|s ari- hound thereb\ In tiut present cir^ 
tumstaiHf's; n ubhvnvd tiidt fi^e Bwu n deci'^ion^ had eriuiu rated the 
a|iphcaUtm ■-:4 thr UmfU^'nth amembnent to segregations m pnhlu 
>*h<»<4i rht* C >fnrf t «u$hnurd 

It Is, ^4 r<;nr^.*\ qiuU* true that the resp^nisibiliH Un puhhr 
« d i*Mn»»fi pnmaf iK the comer n of the States, but it n e«jua! 
h ffu*^ ^hat »uch re^p<*nsibi!iiM-^. like all other statr activiH . 
umst In^ i xt tDsrd imtsisUMly with federal roiistitutional tv 
qsurrnnriK a^ ?h«*y appi> to srate actum The ('cuisfitntiun 
crratnl a g*?\« rmnent dedicated Un espial ,^is^tue under lau 
The F«*uroj**nth Amendment embodied and ernpha'*i/ed ttial 
id« al St^U' vjpporl of segregated uhiM>K through ain arraisge 
Hi* n?. fnanagenu u? funds, or prt*perty cannot lH*st|uared vvith 
?hr Amt^fidniejirs < <*mn3and. .^hat n^s State shall deny Utam 
l?ef^*ni wjithirriiK pirisdution the equal prolix tu^n M tht 
I he ba\i( «l«*t 1^1*^0 m Br*m n sv^n nnanim*iusly reaclied 
i"ir.%n ?iri!% aifirr ihe ca«* hai! been briefed and twta" 
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argued and the iwies hid bwn given th« most serious con- 
si<kration. Since the first Brown opinion ihtw new Justices 
have come to the Court. Thxy are at one with the Justices still 
on the Court wh^ participated in that basic decision as to its 
cotrectne», and thai decision is now unanimously reaffirmed. 
The principles announced in that decision and the obedience of 
the States to them^ according to the command of the Constitu* 
ticn, are indispensable for the protection^ of the freedoms- 
guaranteed by our fundamental charter lor all of us. Our con* 
^titutional ideal of equal justice under law is thus made a living 
truth.* 

Invalid Student Transfer Plan 

The first Suprenie Court opinion specifically treating the adequacy 
of a desegregation plan came eight years* almost to the day, after 
Brou n 11^ The case involved desegregation plans that had h^n ap- 
proved bv lower federal courfe? for two Tennessee school districts (Knox- 
ville and Davidson County) . Each school district was to be rezoned 
without reference to race, but there was to be a transfer plan whereby 
a student who was assigned to a school where the majority of students 
were **of a different race** could be transferred to a school where his 
ractf was in the majority. 

The Supreme Court reversed the lower courts and invalidati^d the 
traa^fer provision. It declared: 

It is readily apparent that the transfer system projH^sed lend^ 
itself to perpetuation of segregation. Indeed, the provisions can 
work only toward that end While transfers are available t<i 
those who choose to attend school where their race )s in the 
majority, there is no provision whereby a student might 
transfer upon miuest to a school in which his race is in a 
minoril) , unless he qualifies for a **gcK>d cause ' transfer 
Here the right of transfer, which operates s<>lely on the basis of 
a racial classsfication. is a one* way ticket leading to but one 
dt*stination, i e,, the majontv race the tramfert^* atid'con 
turned segregatHUi 

Classifications* bawfd on rac^* for pur|K>ses of transfers 
lx»twtft*n public schocils, as (operating] here, violate the Eijual 
Protection Clause of the Fourtt*t»ntb Amendment The 
rm>gnitiun of rac^* as an absolute criterion for granting 
transfers which o{H*rate only in the direction of schools in 
vwhich the transferences rat^^ is in the majority is no k*ss im- 
( finstitutional than its ust* for onginal admissum cir suhH*quent 
assignment tu public s<.ht>ols 
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The Court emphasized that it was the particular transfer plan 
presented here that was unconstitutional. It said the issue would be dif- 
ferent if the transfers were unrestricted as to race of transferee and as to 
racial composition of schools. It added that due to the passage of time, 
"the amtext in which we must interpret and apply [the criterion from 
Broun //of "all dehberate speed*) to plans fur desegregation has been 
significantly altered The transfer provisions here cannot be det*med 
tcj be reasonably designed to meet legitimate l(K*al problems, and 
theref(jre do not meet the rt*<|uirements of Brou n.^'^ 



Invalid School Closing 

A >f*ar later, the Court said, "the time for mere *de!ilK*rate s{>eed' has 
run cjut " The case was the result of the only complete shutdow n of u 
pubh( s<htK>! systeni m the wake of dtfsegregation Although com 
pulsory education laws had been repealt^l in a few states and k^gisla- 
tiori auth(;ruing closings was uichided in the wave of statutes aimed 
at stcjppuig or slowuig desegregation, onK Frintx- Kdward CounH» 
Virginia, ^onenf the five districts in the Brou « htigation) actually closed 
Its pubhc sthr>fjls F()r the five schwl years beginning in 1959, a private 
grcjuj). auM by pubhc funds, oj>erated private sch<Kjls for white 
( hildren m that ccjunts Haviiig re]*^ ted an offer to set up segregated 
pmati* sthofils for their children, blacks m the counts continued to 
work through the courts f(jr desegregation in public education For 
four sears, ther#- vsas no forma! education f(jr the black children, wIhj 
lumpnsed about fiftv five |>ercent of scluKil-age residents of the coun 
tv Ifi Vth'i, h^ii t'dL state, <ind lr>cal atithonties cooperated with a 
pr5Vat«* urgani/ation in start classes ff)r biat ks 

I h«* Supreme (>>urt held not oiilv that the closmg rjf the schtjtjls was 
un<! cmstitutional but that the district c<jurt was empowered tcj (jrder 
thtu r«*<ipernng Basit tu the ck*iisi<jn was the fact that public schools 
were Ixang maintained thrnughout Vir;iinia except in the (jue ctninty 
The (.uurt said: 

Virginia law, as here applied, uriqucstHjnably treats the 
s(h<Kil children of Prince Edward differentlv fr<jm the way it 
treats the school children of all other V'lrginia count ii*s. Prince 
Fdward children must go to a private stho<il or none at all, all 
(jther Virginia children can go to public scIkkiIs. Closing Prince 
Fdward's sch(K>ls Invars mr^re heavily on Negro children in 
Prince Edward Oiunty since white children there have ac- 
cretlite<l private schcjols which they can attend, while colored 
children until very nsxi'ntly have had n<i available private 
scluKils. and even the sch^xjl they now attend is a tenifxirary 
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expedient. Apart from this expedient, the result is that Prince 
Edward County school children, if they go to school in their 
own county, must go to racially segregated schools which, 
although designated as private, are beneficiaries of county and 
state support. 

. . (T]he record in the present case could not be clearer that 
Prince Edward's public schools were closed and private schools 
operated in their place with state and county assistance, for 
one reason, and one reason only: to ensure, through measures 
taken by the county and the State, that white and colored 
children in Prince Edward County would not, under any cir- 
cumstances, go to the same school. Whatever nonracial 
grounds might support a State s allowing a county to abandon 
public schools, the object must be a constitutional one, and 
grounds of race and opposition to desegregation do not qualify 
as constitutional.^ 

The Court took notice that the case began in 1951 and had been 
delayed **by resistance at the state and county levels, by legislation, and 
by lawsuits. The original plaintiffs have doubtless all passed high 
school age. There has been entirely too much deliberation and not 
enough speed in enforcing the constitutional rights which we held in 
Brown I had been denied Prince Edward County Negro children."*® 

Relief for Some Black Students 

The Court's concern with the pace of desegregation was further ex- 
pressed in December, 1965.** The Ft. Smith, Arkansas school system 
had adopted a grade-a-year desegregation plan that began with first 
grade in 1957 58, and thus, for 1965-66, had left 10th, Uth, and 12th 
grades segregated. In a short per curiam opinion, the Court said that 
the black students in those still-segregated grades were entitled to im- 
mediate relief. Their ^^assignments are constitutionally forbidden not 
only for the reasons stated in [Brown /], but also because [they] are 
thereby prevented from taking certain courses offered only at another 
high school limited to white students. Instead of a remand for 

further prcx^eedings on relief, the Court ordered that black students 
desiring courses not offered in their segregated high scliool be allowed 
immediate transfer. 

Three Inadequate Freedom-of-Choice Plans 

In 1968, the Court decided three cases from three circuits in each of 
which the basic issue was the ade(iuacy of a desegregation plan. Each 
plan involved the ^freedom-of-choiee" concept that had been widely in- 
stituted in the South in the 1960*s. In essence, this arrangement involved 
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no reassignments by order of school authorities. Children whose 
parents expressed a preference for them to attehd a school other than 
the one to which they normally would be assigned would be reassigned 
if feasible. The concept was grounded in the erroneous notion that the 
dropping of prior compulsory segregation was all that was required 
constitutionally. Furtherniore, because the starting point was a school 
assignment based entirely on race, in effect only those who >yished to 
leave a school where their race was predominant in order to attend a 
school where their race was in the minority would ask for transfers. 
"Black'* and "white" school designations in the minds of community 
members would be changed only if large numbers of students trans- 
ferred. It is not surprising that only small numbers of blacks moved to 
**white** schools, and an insignificant number of whites moved to 
"black** schools. 

The setting for the principal case*' was New Kent County, Virginia, 
in which there were only two schools being operated. Until 1965, no 
mixing of the races in school had occurred. At that time, in order to re- 
main eligible for federal funds, a freedom-of-choice plan was adopted. 
In the next three years no white child had chosen to attend the "black" 
school, and eighty-five percent of the black children remained in that 
school. The Court, in holding that the plan was insufficient, said: 

In other words, the school system remains a dual system. 
Rather than further the dismantling of the dual system, the 
plan has operated simply to burden children and their parents 
with a responsibility which Brown II placed squarely on the 
School Board. The Board must be required to formulate a new 
plan and, in light of other courses which appear open to the 
Board, such as zoning, fashioi) steps which promise realistical- 
ly to convert promptly to a system without a "white" school 
and a "Negro'' school, but just schools.'^ 

Tht* Court declined to rule that freedom-of-choice could have no 
place in a desegregation plan. "We do not hold that a 'freedom-of- 
choice' plan might of itself be unconstitutional, although that argu- 
ment has been urged upon us."'"^ The Court observed that "general ex- 
perience under *freedom-of-choice to date has been such as to indicate 
it.s ineffec^tiveness as a tool of desegregation,"'** but it recognized the 
possibility that it might work under some unspecified circumstance. 
However, "if there are reasonably available other ways, such for il- 
lustration as zoning, promising speedier and more effective conversion 
to a unitary, n(mracial school system, 'freedom-of-choice must be held 
unacceptable. •*'' 

The Court took the opportunity to redefine the legal duty of boards of 
education in formerly de jure segregated districts. It said that Brown II 
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had established that such a board was "clearly charged with the affir- 
mative duty to take whatever steps might be necessary to convert [the 
dual system] to a unitary system in which racial discrimination would 
eliruinateu root and branch/*** It decreed that henceforth boards 
and reviewing courts should apply an "effects" test in assessing ade- 
quacy of de$eg]-egation measures. The concept, which was to replace 
the Brown II standard of "all deliberate speed," was expressed in these 
words: "The burden on a school board- toclay is to come forward with a 
plan that promises realistically to work, and promises realistically to 
work nou?."*" 

In the second case,*** from Arkansas, the fact situation was very 
similar to that in Green. In Raney the Court, relying on the Green 
reasoning to find the freedom-of-choice plan inadequate, added the 
direction to lower courts that it was theit responsibility not to dismiss a 
segregation case until it was clear that disiestablishment of the dual 
system actuall)" had been achieved. The Court said that the lower 
courts should retain jurisdiction to insure both that a constitutionally 
acceptable plan is adopted and that it is operated so that the "*goal of a 
desegregated, non- racially operated school system is rapidly and final- 
ly achieved/"** In the third case, arising in Tennessee, the Court 
struck down a "free transfer" provision that in effect negated an assign- 
ment plan that otherwise was capable of producing meaningful 
desegregation.** The Court, referring to its decision five years before in 
Goss, said: 

While we there indicated that "free-transfer" plans under 
some circumstances might be valid, we explicitly stated that 
"no official transfer plan or provision of which racial segrega- 
tion is the Jnevitable consequence may stand under the Four^ 
teenth Amaiadment." [Goss] So it is here; no attempt has been 
made to justify the transfer provision as a device designed to 
meet "legitimate local problems;" rather it patently operates as 
a device to allow resegregation of the races to the extent 
desegregation would be achieved by geographically drawn 
zones. R^pondent's argument in this Court reveals its purpose. 
We are frankly told in the Brief that without the transfer op- 
tion it is apprehended that white students will flee the school 
system altogether. "But it should go without saying that the 
vitality of these constitutional principles cannot be allowed to 
yield simply because of disagreement with them.", [Brown //] 
We do not hold that "free transfer" can have no place in a 
desegregation plan. But like "freedom of choice," if it cannot 
be shown that such a plan will further rather than delay con- 
version to a unitary, nonracial, nondiscriminatory school 
system, it must be held unacceptable.*^ 
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Teacher Desegregation Reqiured 

fo Jtt fi^^l^""^S' '^'^^^"S" by the Supreme Court 

dl^^ln , ^'''""^'^ « decade after the Brown II 

d«e^«tion-implementation opinion. The case was a suit against the 
Board of Educ^ on of Richmond. Virginia, contesting a plJZtZ 
being put into effect to desegregate the schook." The Court of AppTai; 
for the Fourth Circuit had affirmed a district court's holding that om« 
L^lnri °' -7 P-vision requiring the assignmenVoftculty 

?1 " T'"""* ^"""^'^"t to require rejec- 

mquiry mto the appropriateness of teacher assignments and other •'sup. 
plemental measures" unUl the effects of the "dir'ect measures" regarding 
pupii reassignments could be determined. 

The Supreme Court disagreed. It ordered immediate hearings on the 
question of faculty assignments, saying: ^ 

There is no merit to the suggestion that the relation between 
acuity allocation on an alleged racial basis and the adequacfof 
the desegregation plaas is entirely speculative. Nor can we 
perceive any reason for postponing these hearings: Each plan 

had been pending for several years; and more than a decade has 
rJ'T*"^ desegregation of public school facilitiS 
Nvith all deliberate speed." . . Delays in desegregation of 
school systems are no longer tolerable." sregation ot 

Less than a month later, the Court answered a kev question of 
s anding to sue for the desegregation of teaming staffs bv .l^^ha 

nn n"f f """"T' ^^^^^ ^^^^^^ could challenge the racial alloca- 

lon of faculty on two theories: that it denies them equality of educa- 
tional opportunity without regard to segregation of students.' and that it 
renders inadequate an otherwise constitutional student desegregation 
plan soon to be applied to their grades.^* tgregation 

olI^lllT ^TT^ '^P'^'^y ^'th the im- 

plementation of a faculty desegregation plan came in 1969 in a case that 
arose Montgomer>- County. Alabama.- The district judge had 

w^lr to HI •'r^' ' -hich Jhefatio of 

white to black faculty members in each school was substantially the 
same as it was within the system as a whole. Also, for the 1968-69 school 
year, each school was to have at least onefull-time teacher of the minori- 
y race of teachers in that .school. In .schools with twelve or more 
teachers, the race of at least one out of e-very six faculty and staff 
members was required to be different from the race of the majority of 
faculty and staff members in that school. The Court of Appeals for the 
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Fifth Circuit had modified the ratio pattern for 1968-69 to ""[V 
'app^S^^^ ratio and had held that ^^^^.^J^^^ 

It^tTeffttThe^^^^^^^^ in a six-tcsix vote, of a rehearing by 

:Ck"^. " TrSita^'; ordeSd by .he P-nel of .he 
? t ^r'Anne.lj while of course no. intended w do so. 

f 'Tv IS" "ttrdSli^r^hSsr "sf e. 

I' o2°;:.ir td'wlsdoHre wH.^„ fo, .U .o see aod re.d 

(m the pages of the fiv&year record before us. 

"With All Deliberate Speed" ^ 
Replaced by "Terminate at Once 

T .1, fall nf iqeq the Supreme Court issued a brief order that fun- 
In the tail ot i9t>y me oupicni vphicle was an 

effect. The Court said: 

^Yr-»ir.rd';roffu=".'sr.rj^ 
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holdings of this Court the obligation of ever>' school district is 
to terminate dual school systems at once and to operate now 
and hereafter only unitary schools.*^ 

This decision required that lower courts no longer allow the status 
quo of complete or substantial segregation to continue while arguments 
and appeals dragged on in the courts. It was now a matter of "integrate 
now and litigate later.** Objections to plans ordered would be con- 
sidered by the courts after they were in operation, not before, as had 
been the tvpical situation. 



The 1971 Cases: Specifics for 
Desegregating Dual School Systems 

As expected, many types of arrangenfients were ordered by lower 
federal courts. The parameters of the constitutional mandate and the 
techniques that federal judges could order were discussed at length by 
the Court in 1971 in a series of cases. The case utilized by the Court for 
its primar\* exposition was from Charlotte, North Carolina, where 
lower courts had ordered a plan involving the most politically volatile 
of the techniques-abusing.^' The Court unanimously held that the 
technique could be utilized and that under the circumstances, the 
order was reasonably within the trial judge's discretionary power. It 
observed that nationwide approximately thirty-nine percent of all 
public school children were bused, that busing had been used exten- 
sively in Charlotte over the years, and that the new busing plan, which 
included the consideration of desegregation, compared favorably .jth 
the existing one as to time spent by students on buses. It said: 

In these circumstances, we find no basis for holding that the 
l(K*al school authorities may not be required to employ bus 
transportation as one tool of school desegregation. Desegrega- 
tion plans cannot be limited to the walk-in .school. 

An objection to transportation of students may have validity 
when the time or distance of travel is so great as to either risk the 
health of the children or significantly impinge on the educa- 
tional process . The reconciliation of competing values in a 
desegregation ca.se is» of course, a difficult task with many sen- 
sitive facets but fundamentally no more so than remedial 
mea.sures courts of equity have traditionally employed. 

The Court also addressed what it called "racial balances or racial 
quotas.** The district court had ordered that efforts be made to reach a 
seventy-one percent to twenty-nine percent ratio of white to black 
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students in the various schools so that there would be no basis for con- 
tending that one school was racially different from the others. The 
Court found the guideline to be within the equity power of the federal 
court that was charged with fashioning a remedy for the constitutional 
violation. The Court said: 

If we were to read the holding of the District Court to require, 
as a matter of substantive constitutional right, any particular 
degree of racial balance or mixing, that approach would be 
disapproved and we would be obliged to reverse. The constitu- 
tional command to desegregate schools docs not mean that 
every school in every community must always reflect the racial 
composition of the school system as a whole,** 

On the point of altering attendance zones to **break up the dual 
school system," the Court stated: 

Absent a constitutional violation there would be no basis for 
judicially ordering assignment of students on a racial basis. All <^ 
things being equal, with no history of discrimination, it might 
well be desirable to assign pupils to schools nearest their 
homes. But all things are not equal in a system that has been 
deliberately constructed and maintained to enforce racial 
segregation. The remedy for such segregation may be ad- 
ministratively awkward, inconvenient, and even bizarre in 
some situations and may impose burdens on some; but all 
awkwardness and inconvenience cannot be avoided in the in- 
terim period when remedial adjustments are being made to 
eliminate the dual schcx)! systems,'^ 

The Court addressed the question of the continued existence in a 
former dual school system of schools attended almost entirely by 
students of one race. It commented that there might be circumstances 
where a small number of schools ser\ed essentially one race, No clear- 
cut rule could Jiovern all circumstances. However, the Court said: 

[I]n a system with a history of segregation the need for 
remedial criteria of sufficient specificity to assure a school 
authority's compliance with its constitutional duty warrants a 
presumption against sch(K)ls that are substantially dispropor- 
tionate in their racial composition. Where the school 
authority's proposed plan for conversion from a dual to a 
unitary system contemplates the continued existence of some » 
sch(H^ls that are all or predominately of one race, they have the 
burden of showing that such schoorassignments are genuinely 
nondiscriminatory. The court should scrutinize such schools, 
and the burden upon the school authorities will be to satisfy 
the court that their racial composition is not the result of pre- 
sent or past discriminatory action on their part.^*^ 
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In this opinion, the (^i^urt re»?vrati*<i that di^rru t % t>ntu tmM Kinnt i 
faculty vei^re}2[atton and that ratim m4\ N» »m*<} ^tarUni; |HnntH It aK*^ 
ex|m»sseti the foHouinii wvw Hh<x4 ctmsSmrhiitn in \**>ti*i3i iH'Uii: 
tran>ii>rnu*d fmm a dual tu a «naUr\ o|H»raUun 

The construction *>{ mw, scho<4s and liar ^ ; rsyni^ i^t ^^^^t ^ ti*^ 
are t\^o of the mos? unjKtrtanl fuiutioiis m| hKal Hh ^^iii 
authorities and aho iwo M the nioss i umple x I hr % nflM«^J dt^ ulr 
qutNtiom of hicatton and capaci^v 

In the past, eh<n(x»s ni this rt*s|H% f havi rn** n 'tM fi a^ a 
weajHui for creatuni^ »»r n^aintauuns; a ^tati ^ei^reiiateii s< h«H4 
system In addition to the tIassR pattern huikhnii Mh«^-<K 
s|HTificaIh intendetJ if<»r Ni»i^To or whste sKuflenfs. sih«?«4 
authontit*s have sontetun«*s. suue /»nnf c!x*Mf'd vth«*«4s whu h 
ap|H»are<J Ukelv to I^Hxome ra^ taUv nnted shrM^siiih chaii^i*^ in 
neijijhborhiHHj residenudil patterns I hi^ \^as sojni tum-s aii*m» 
panied hv huddinii; nevs H'h»«*is in the art av 9.4 uhitt ^ahi^f^Mia 
expansion farthest inmi Ne^rr* p<ipulatuuii ^rnh m r^rd? r 
ntaintain theseparatuui «»f the race^ v^jth a nnnsniasn:; d? part^sjr 
iunii the formal prnujplrs^»t nM^hhorh^-'H^i 

la asi'vrtaimni: t\w <f'Xiste:u*' i-i Ivi^^Aih uni'^-^^m^ti s-* 
se;:reuatu>n, die t^xi^^tenrt* of a pal?rrj4 --^1 h^^hh^S i:'^iv^lt^hrh^m 
and abandonment 5s jjjus a idiUtt crea^ %sr«ti:h^ lu d»sii^ijii»: 
ren:rilies u herr IrvjalK unjHmd ■ * jcreijatn^Si ha^ N * ri e^saS* 
hshed. it l*^ t\u' r<*spHSss^^nhl'» '^^-t h< M autt^^rjUrv aj«d Js^trsv ^ 

inent are not ii-»ed and 'h^ ^it-txt- u>-in r^n -. ^-.ud^ii^b 
thf d?ial v»sti 53i 

De<-uled at dit* s.Uht^ *3K:f' a-- "•^-c «i?os '^-s* 'hip^' -^i^r? . j It: , "t* 
(N»irt declared nru:on'-?j^5iii!?''*r;<.tI a \'^'.f?h rar^^isjja r^.-timlhut: 
avsi^nment «»t stjulrn^^ ^n d<«- ha^^i^- ra-?-*^ <tu4 'iv**- v.' A^r^i'ifatajif ^ 
haso^U "h^r the purpart- >i * r«-.»»ss;;u a l^iias/^r ■■: ^■A'^.h \h» 
haMN thf det.-jsmii 'ha* -a ^-zt^^' -.^ 

authnnhes di«* absh*'^^ *^ *^\m 'hr^si ■ A--^^^ 
dtsi stahhsh dual m h^n^ ■« !r > 

in a casr lir«fns \L»Ha}!sa . ^hr I ^t-.ijJ ^dhr::^" i"!.*- ■ « fj/!* 

uii^ ;»«un?s tor fai-ulf^ aSid -^tatJ ^Si^^i-j^T^^.i'^i.^^^, ''5^>i^-r^--^»'d -J :i 
desfj^re^atKin |:«ian aU'^p *"!;!;adr"|sia^'- ^: ^•'u'^iKh-t^iU'-'^i^ '^h. ^ ^.;;:.*^J5 ^-'i "h^- 
pttvHd>!e use uf bus tran^p'^-r'aU^^n an»J jnst /^^Sasi^.i,: 

In the thud vavt% du- <'u»u» re^t-fMid a r;vi^jn«-!^^ -i: ''t--* 
( jiurt nf <it*<iriiia that tiad »'r'^^^*'is"u-d *!• jr"^ J» ^•ri^rri^a!'!!' ■, vtut 
k:r«»un(l that it "trfatM^d^, ^t.jdfsjtv diHi'Tt'n^S'; N'^-an-^f ^Ja«i? 
The (!iMirt tffM'K reniarkr*i Jhat h'!<«4 fsjc^ird f^ad i^-ir-^.'-tti*. ?akfi< 

rai'i' *»f •;tudents ui?<* Mf^ntJ. ^n^an^v " .Ui% ^^hfr appti^av h ^a.^^■■^ld Urif/*' 
thr status quo that ;s lijr \rr-. ■--ar^r-t M\ d« sf;»*rri44f ivi^'i^ I't^^-^.t'iM'^ *' 
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Race and Education: 
Continuing Application of 
the Constitutional Mandate 



Altering School District Boundaries while Desegregating 

The remarkable unanimity of the Justici^ of the Supreme Court in 
school desegregation eases came to an end in 1972 in a case* involving 
changes in boundaries of school districts in states dismantling^ dual 
schcx)! systems.^ In another boundary case decided at the same tinie. 
however, the opinion was unanimous * The disagreement in the first 
caMs from Virginia, was not on the legal principles to l>e applied but <m 
their application to the facts. In each case, the district court had en- 
joined the creation of a new school district, and in each, the c^iurt tA 
apfveals had reversed The Supreme Court held that the c^urt of ap- 
peals wa;!^ incorrect in both cas*^. 

In the first case, the Court majoritv of five said xhat a profKisai 

to erc%t new boundarv lines for the pnrpoM' of scho*?! atteri 
dance where a dual schwl system had lon^ flc>unshed 
must l>e judged according to w*hether it hinders or furthc*rv the 
process of school desegregation. If the profKisal would un|X'df' 
the dismantling of the dual system, then a distru f court, m t\w 
exercise of its remedial discretion, niav imynti U froni Imnu 
earned out.' 

The conclusion of the majority was that the f^VdU^y of ( irc umstance^ 
surrounding the t*stablishment by a munuipality of a scIhkjI disJnc? 
separate from the^^i/ityin which the municipality was hK;ated would 
impede the process of desegregation in the county ^hat had opc*rated as 
one segregated system. The individual factors leading to that c<m< lu 
sion were that different^ in racial percentages in the two distrn t<* 
would begin somewhat out of balance and wotdd. ac*cording to lower 
court findings, upon bectime wider; the two formerly all-white '^chwls 
were located in the city . while all the se hools in the surrounding countv 
were formerly all -black; the buildings in the city were on bfftter sitt*s 
and were better e<|ujpped; and the intention to change to a separate 
district was announced by the city courfcil two weeks after the entry of 
the first desegregation decree that would havecaus^»d more than a little 





tha?iv»« ir^ th< m^ mUutv pattern >f ihv U^xuwtls s^r^xix^lvii sitx'^^ 

V\w ni*iuinty y^n\ that it \\<xs ^xi*pi*t in Mich « cas*- to (ixamim* theef^ 
<in d(*s*»gn'Sjatini: «vth^K?l vvstrms, wjtb no nect^sitv for prriof of a 
dm runinat<^r> m(>ti\<» nti th** part of tifficials The nnnarity said that 
fx*! auM- xhv had ^ right to <*stabhsh a u'paratc' system under state 
l4%% ^ha! %^as HiJt related to yc*\ijvpiXmxu the fimhnj^s of the district 
Kjurt ds to disc rmurjatory effects, especially m future projecliom. were 
nf#t suffieunf to supf>ort a federal inpinctinjr^jjairist the scUon Ttie 
four jii^tK<*s enipha«vm*<i. however. t!tat "[i]f it ap{>earf?d that the city 
n\ Kni{>ona\ operauors of a separate vchm)! 4*ystem would either 
|)er|H*tuatt* radal M*gre^ation m the schmjb of the Greensville County 
area or otherwsM* frustrate the disruanthnj^ of the dual sv^stem in that 
arfM.fwe] would unhc*sitatingl\ join in {the majority judgmenti 

hi the s<'eond cas#*, all nuu* ]u$tim voted to invaJidate a North 
Carolina statute that authorimi the creation of a new schwl district 
ffjr th** city of Scotland Nac^k, a part of ihe Halifax County school 
distric t then in the prijcevs of dtsmantlin|( a dual schtMtil system. ;The 
Court found that the di?ij)arity m the racial comiKisilion of the two 
s^hmA distru ts to 1h* ff^rmed b> the M*para«lon would be **substantlar* 
iftft\ seseti [Hrceni^whtte m ojm* and eleven jM?rcent white in the 
other The four j ustKfs \s ho had dissenti?d In the Km^Kma case joined 
in A coricurrinjii: opinion explaining that in tin* Sc^^Jand Neck case not 
ufdv would the ditsparjts in racial eompf>$ition of the sehopk be great, 
hut also that there was no rt^ason for the tei^sl^tion <*xcept tfi avoid im- 
{H-rsduiit di*s<*i^fe^at jrsn xn the arva 

The Denver Case: De Jure Segregation outside the South 

VtM 1*^T3 Supreme Coart opmions had de^t onlv with schixii 
d^'M ^r< i^atjon ui stau^ ^hat had retjuired (or expre^sl> {H»rmiitted local 
di^tnt t * to refpnn) s<>paratton of the rat^^ m public vchmJs That the 
v^»j^rf i'attorj to hi* corrected m thine casi^ had been ^tovernmentaily im- 
|Kxsf 'd H -r^ jure segregation) rather than adventitirmily growing out 
of tht ,^5mfM!rni apphcatmn of rartally netitral student alignment 
(mjIu les fi e , de facto sej^regationl wits uncontestable. Several time* tn 
the Su ann opmion. the C>iurt emphasised that it was discussing only 
de jure si*jjregatjon Such segregation^ however, was not confined to 
thoM- states that ontx* r(*c|mrt?d it by state r;onstitution or statute* Some 
of the sth<K*i s<*urei^atunj in the North and Wi^st erroneously was con- 
sidereil bs inanv to Ik*, de facto segregation The existence of de Jure 
st^ijregation outside of the South was essc*ntia% a quest|if>n of prcMif. 
I «*wer fideral fand <.late) c<njrts had decidt»d several cas«^ bearing on 



th«' p^*m^. ^mt\ rmnvihiil itmtt »»r«:h*r^ vatu%:t \\\mt imhmlh 
hmnd'hi dt" }un* H^j^tt^ijiiUon in t\w Smfh and Wt^s^t vviw un-vuf- 

nuieU'f*u i vdt^ diU't ihtm n I 

M ?h*** iHiir, tUr Supxrktrr Vimtt Ucfidc^ti Itht* widely. j^ssh'hin/i-J 
l)t*nvt'r caM' TJh* IVsner h^i^chi! b«ard mw*s hmi taken «a* r'^ i*r?5^ n 

mdmynliiim^ snukn? avstjijmnent^. had the nther disln* ?s mii^tdr th*- 
Smith JhaJ hiid Im'u ^>rdrrt*d bv i\mj^*r uiurts tu <tirrec! dv luw Mt^ii- 
turns \\ hai thv Dvinev hoard UijJiafK hrtd .dofir uas i*n 

h^tidri'd p*}n:rW^ muhmty sUuhmt^. junHv^hrw* |M^ra*sit ^'Si^i^t-i-^' ^m^^i 
^v%vn iH-tviH'it "Hi^pano ^ " The trnil v«urf ffHimi that a \?'r5t?s «.4 4?.?^ h\ 
thv si'h^HA ^-nmuh \H%mtnni» wtth thv nMMi^hnmit that uh^.?^^! 

»hr of ;^|i{H'aK b^i ^Aw Tenth (jrcns? 'thv trui;- cv-^ir?, 

f^ct-- M'lcrri^iiiSni but * "rdutani-ftriiaOv mhVii:-^t"' ^--^ ?h«- 
;;;-!«-,i'...5iiniar4iv ".Ari^jft.^"" Hhm^s^ m Either p»if^^» ^4 ^h*^ dj^Uire 1^ ^'^jds^^^'-J 

•'..■n*' i4 api^M^v ?*'"»<'f 'xfd Her '.^^rd*/? ani*<imgthf*5 ^?'rr n?*. ^ahsH^ih 
'ifetcatt^^d i^-tir^ '^4 thr dn^r^'if <4 ^hr Tenth Vliti-mi ^hu? h^id yr'^^'f^-.^ti 

a»mp',ifr'4 w.i!^h !r*/aitmrn!t at'furdrd AfiijS*^^ studeriK Oi^ ttit- 
«jm.^?5-^5"i -4" ^^h*i;h«'t I'k-nvrr MJnM4 b<-***rd ttsuid ^^^rdert^d 
rlsjinir^ii^r ^h*'- M-j^r^^iiatsi^Nn it\ !h«- tur*' rit^ h'1hk4%, the ^^lif^ri^rm* C^.^nr? 
h*^jd *t\ia^ thr h^xM^t ft.?^5,irH had apphnl m itmmm t hi^al siandard I's 

■\*HihH-iit% ■■imhMhn^ f\v*^-thiriK*''4 thi* "Nrj^r**"' pin<t»r hiijh »4if5der^*->'' 
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s\vtv \^%u'^mttHi Ui ^A-ii^n-ih m thr* wU^^fi ^4 ^hf ^IhUkI that da* |uw4*r 
i«;urH h*4*l found tti »h4* fib)t*tt iff aii <iiitoii^nMitiiirml {k#1r> uf 
dt*hf>t*r«it«* r*iiml s«*gr«^'^«iei<u4 Ftirtherni^^ri^ iliert* wiii umontrov<«rtt*d 
t»vii|<»fRf tiiiit fur nmny si-^n ti*«4;hiTs and ^tiiff had tnmi on a 

liAM^ fji inifmnK U'*it hf*r muiciruv hHcxiI Thi-Oiurt said lhMt Jt hjtd 
m*vvr \ui5iit*%t<*ti thut pUmtiffs in m hcKil driej^rfgiitiun ciise<» muM J)c*ar 
ihr hoirdcn *i{ provuii^ t h^* d<*«#€*riK of dr jtue u*gn*K**»*^>» c.t>fumtiun 

nh vm h ^mi everv h IukjI withui f hi* ^vAteni It siMtixl timt, to the t<in- 
ttiirv, it ha<i hdd that when plaintiffs t fiuld prove* thai a turrenl condi- 
U*.mM; -^^^rrj^at^J u hcKihngexhtcd within a dwtrict whi?r<? a duai syvtem 
^uLs stiituturilv ttimjielUHl tit anthoriml at the t me iif the Bruu n I 
the state autrnnatualK must assume an affirmative duty toef 
fi^luafe a Xx\i>mii\ux\ to a ratialK nondiscriminatorv st hooi system 

W'tx'^^niTiWg that a statutorv dtia! sch(M>l system had never existed m 
I>f*riv**r. the Onirt slate<l that %^hefe plaintiffs prove that the scIkk^I 
aothontn*s have larried out a systematic projcram of y*K^cj{atton af- 
fi%tm>c a stibstantial portion of the student*i. sthfiols, teachers, and 
fa« nines v^Hhin the schocil s>stenu St onl> CHJinunon sense to cone hide 
rhat there exists a prt*<lKate for a finding of the existent^ of a dual 
sir\\im\ s\stenx'* TJie mipact of racially impired ^Mm\ Ixmrd actions 
K«H*s }jesr>nd the particular uhtK>ls that are the subjet ts of thost* actions, 
"I A! finduiK of intentiooaih wigregative school hiriiA actioris in a 
ini'aningful fHirtion of a sthfMjl syWinu, as in this case, creatf^s a 
pn^umptlon that other sej^regated sc h<K^lmg within the s^^lem is not 
<id\entitious 

The Court atkmrnM^rd the 'rare fKHsibihtv ^hat tht*re mij<ht Im? a 
situation where the $(e<ij;^aphical structure of» <ir the natural iKiun- 
daries nithm. a sch<i*il district could have the effe<t ui dividing the 
district into s<*parate, identifiable and unrelated units Sinct? deter- 
numn^ vshether an exc^^ption exists is <*ssentiall> a qu<?stion of fact, 
\shich m the first instance* must l)e revilvini bv a trial court, the Court 
remandefJ the tan* to the trial f;ourt to determine if the de jure 
seRrenatetl area was a "separate, identifiable and unrelated" ^*fcttan 
that \\\nM\d \w treated as isolated from the re%t of the distntt If the 
Kh?>ol fH*ard failed to prove that c^intention. the lower tourt was 
directe<l to a^t rtain whether the f>'iard's iKilicy of deliJx^rate racial 
segregation in the Park Hill schoeils con^tituti**! the entire sc hfx^l system 
a dual s<*hrK;l system If S(i. the v.h'Kil iKiard must }w order(*d to 
dev^gregate the vihole system completely If not, the ^x>ard must affir 
ma!ivt*jv show that the segregation In the core city schr>ols was not the 
result i$i Intentional at tion The reavin for thr* ^hift of burden of prwf 
was Kha? intentional illegal actirms had l>e»t*n prove<l ffir one tion of 
the f its If the tKiard faih*d to rebut the prima facie « as** m regard to 



Hoi t atid EduiaHon ApplUation of ConitituUonal Mandate f 7U 



the cme city schfxik, the ttml wnrt ^mis tristructe<i to order desegrega- 
tion of thh cluster of uhwih (On rerijand, it was held that the 
rviderKt* established Denver to be a dual s<.hfKil system and thus subject 
to a sy Item- wide defegregation order,**) 

In the Denier case, the Supreme Oiurt. Ux)k t}ie op^K/rt unity to stress 
that it was dealing with de jure v^gregatiori It c learly stated the legal 
test for such a determination "We emphasi/e that the differentiating 
factor between de fure segiegatKiO and so ralle<l de farto s<*gregation 
is purpme or intent to vegrej^ati* 

Ejtoeiislve Court-ordered Remedies 

In 1^174 the (Jourt examined the extent of the power of finleral c ourts 
to order remedies for M*greg«!iori whU h woiihl dim tly affn t schfK^l 
dufricts other than the oni* at bar in a givf-n rjtM*. Si;>ef ifically. jf u 
i^>rmerl> dejure vgregatwi dtslrict contains at the timei^f adjudication 
Mu h a high fiercent of hla'/ks that meaningful racial muuig cannot take 
platt^ because of \hr small {xrrtent of whiti^ attending the di-^trif t^*, 
*chf>ols, dors the fe<leral Constilutiofi require that adjacent distric ts 
that are heavil> |^)pulate<l hv whit*^ participate in remi^liating the 
situation? 

By a fjse to fiiur vnt^, the Ojurt itiiswerfd. in effe< i "not if thoM* 
surrounding divtrift*. *Aere uu^ ^hvuvA\if. invfjl\*'d m djM riniinutorv 
acts The Court said 

We granted c<*rtiorarS to dHi^rmme whether u f^d^ ral 
court mav smjKise a multidiMnct, areawirJe renu'dy to a single 
district ^ie jure segregation problem al>M'nt any finding that the 
other include<J Khwl districts have fail<*<i U> ojK'rate uniMu) 
schfi*^l systems withhi their districts, a^mmt any claim or find 
ing that the tKiundary lines of any a|fe<E te<J sc hof^l district wer*- 
e»tablishe<J with the purjKJse of fmtering racial s^^gregation uj 
public sc hoiils, af>sent any finding that the includf**! distric 
committed acts which effecte<l sf^gregatifjn within the other 
districts, and alnent a meaningful opiKirtunity for the included 
neig^iUiring s< hf>ol dlstri< tn to present evirJi-nce or heard au 
the proprH*ty of a niultidistric t remeily or on the qu<*st(on of 
constitutsonal violations by then** nelghlK^ring districts 

In so framing the issue, the (>ourt set out the flaws ui thr lower 
ctiurts* diS{K>sition of the cas«\ which had lH'i'U to (ondurJe (hat the 
only feasible dfvgregation plan involvml the c rossing f)f the iKiundary 
lines between the f)eiroit v ho<jl district and adjacent or nearby s(;h'Mil 
districts for the limiteij pur^x/M- of providing an effw tivt- dr-v-gregation 
plan The Sixth f.irf.ult c:ourt of ApjH*als had said that sufb a plan 
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v^ouid br uppropriiite fmause of certain acts of the state and that it 
could be implemented because of the state s authority to control local 
w^hool dhtricts. (The iKjard of education of Detroit was an instrumen- 
lality of the state, and the state legislature and state board of education 
contributed to the Detroit situation by certain actions and inactions in 
regard to funding, const ruction, and transportation.) The district court 
had l>een ordered, however, to give those suburban school districts that 
might Ih? affected by an iiiterdistrict order an opportunity to be heard 
with resi>ect to the schijk* and implementation of such a remedy. 

That there was de jure segregation in I3etroit was affirmed by the 
Supreme (Jourt, and the lower courts were instructed to formulate 
pfomptly a detTe** to eliminate it within the district. But the Court re- 
jected the lower courts* approach to school district boundaries. It said; 

Boundary lines may Ik- bridged where there has been a c*on- 
«^titutional violation calling for interdistrtct relief, but, the nO'- 
titm that $ch(K>l district lines may he casually ignored or 
treated as a mere administrative convenience is contrary to the 
history^ of public education in our country. No single tradition 
in public education is more deeply rooted than lcK*al coiftrol 
over the o[>eration of schools; Iwal autonomy has long been 
thought essential lK>th to the maintenance of community c*on- 
cern and support for public v(*h(K>ls and to (|uality of the educa- 
tional prcK'^f^s.** 

The Oiurt expr<*iiS<Hl concern alK>ut problems that would develop if 
the fifty-four inde{)endent sch(K>l districts included in the possible 
metro{H)litan plan were, in effect, consolidated. Included would be 
27fi,(KK) students in Detroit and sf>me 503,000 students in the other 
fifty thr^e districts in the "desegregation area/* The Court stated: 

Kntirely apart from the logistical and other serious problems 
attending large st ale traasportation of students, the c*onsolida- 
tion would give ris<* to an array of other problems in financing 
and oi>erating this new sch(K>i system. Some of the more ob^ 
vious questions would l>e. What would be the status and 
authority of the pn^M^nt jK^pularly elected sch(K)l Ixiards? 
Would the children of Dtttroit be within the jurisdiction and 
o|>erating (^introl of a sch(K)l lioard elecrted by the parents and 
ri*sidents of other districts? What board or Ixiards wquld levy 
tax<^ for s( hool o}Htrations in thete 54 districts constituting the 
<'Oiisolidate<l metropolitan area? What provisions CH)uld t>e 
made for assuring sut>itantial e<}uality in tax levies among the 
54 districts, if thi% were deemed re<iui»ite? What provisions 
would \w made for finafuring? Would the validity of long- term 
bonds Ik* jeopardimi unh^s approvitl by all of the ijomjKinent 
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districts as well as the State? What body would determine that 
portion of the curricula now left to the discretion of local 
school boards? Who would establish attendance zones, pur- 
chase school equipment, locate and construct new schools, and 
indeed attend to all the myriad day-today decisions that are 
necessary to school operations affecting potentially more than 
three-quarters of a million pupils. 

The Court further observed that in resolving the problems, the 
district court would first have to take on a legislative function and then 
an administrative one. "This is a task which few, if any, judges are 
(|ualified to j)erform and one which would deprive the people of con- 
trol of schools through their elected representatives."*^ 

Also stressed was the fact that evidence of de jure segregation was 
cxHifined to Detroit schools (with only one relatively minor instance in- 
volving another district). The Court further stated that "(t]he constitu- 
tional right of the Negro respondents residing in Detroit is to attend a 
unitary schwl system in that district,"** and that unless the district 
lines were discriminatorily drawn or only white students were allowed 
to attend sch(M)ls in adjoining districts, there was no constituti(mal duty 
to make provisions for black students to do so. 

U must be emohasiztnl that the Court did not rule out interdistrict 
remedies {)er se. It set the standards to 1h» met l>efore a federal court 
could order them as follows: 

(l]t must first 1h» shown that there has been a constitutional 
violation within one district that produces a significant 
segregative eff(*ct in another district. Si>ecifically, it must be 
shown that racially discriminatory acts of the state or IcKal 
sch(K)l districts, or of a single school district have been a 
substantial cause of interdistrict segregation. Thus an inter- 
district remtnly might in* in order wht*re the racially 
disiTiminatory acts of one or more school districts caused racial 
segregation in an adjacent district, or where district lines have 
l)et*n dt»libt*rately drawn on the basis of ract*. In such cir- 
cunjstam^'S an interdistrict remedy would Im* appropriate to 
(*hminate the interdistrict segregation dirt'^^tly causi*d by the 
constitutional violation. ** 



In 197fi» the ('ourt considered a case in which a district judge had re- 
(|uired {H^riodic readjustments in student assignment patterns to refUn^t 
demographic changts in fH)pulati()n subsetiuent to the implementation 
of an initial student assignment plan.*^ After de jure segregation had 
lHH*n found to exist in Pasadena, (California, the sch(K>l boarvl was 
ordereil in 11)70 to institute a plan that would rt^ult in nosch«H)l having 
"a majority of any minority students." In 1974, when the lK)ard sought 
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to modify this requirement, the judge said that the order "meant to me 
that at least during my lifetime there would be no majority of any 
minority in any school in Pasadena. The Supreme Court, in holding 
that the judge had ext*eeded his authority, pointed to the facts that the 
initial order, which had encompassed a plan to correct existing de jure 
segregation, had accomplished that objective and that changes be- 
tween 1970 and 1974 in enrollments in five of thirty-two schools were 
not due to any acts of the school authorities but were the result of 
changes in residential patterns. The Court declared: 

That being the case, the District Court was not entitled to re- 
quire the [school district] to rearrange its attendance zones 
each year so as to ensure that the racial mix desired by the 
court was maintained in perpetuity. For having once im- 
plemented a raciaily neutral attendance pattern in order to 
remedy the i)erceived constitutional violations on the part of 
the [school district], the District Court had fully performed its 
function of providing the appropriate remedy for previous 
racially discriminatory attendance patterns." 

Appropriate Court^ordered Remedies 

A year later, the Court considered further the extent of the remedial 
powers of federal courts in school desegregation cases." Following the 
dt^^ision in 1974 of MiUiken I that upheld the finding of de jure segrega- 
tion in the Detroit public schools and ordered it corrected within that 
system, certain prescriptions were made by the district court and 
upheld by the Court of Appeals for the Sixth Circuit. Four components 
of the a)Urt-ordered desegregation plan were challenged in MiUiken IL 
They were: (1) a remedial reading and communications skills program, 
(2) an inservice education program to assist teachers in coping with 
problems in the desegregation process, (3) a new testing program free 
from racial, ethnic or cultural bias, and (4) an expanded counseling 
and career guidance program. 

The rationale of the challenge was described by the Court as follows: 

In challenging the order before us, petitioners do not 
siHH:ifically question that the District Court's mandated pro- 
grams are designed, as nearly as practicable, to restore the 
schcK)lchildren of Detroit to a position they would have en- 
joyed absent coastitutional violations by state and ItKal of- 
ficials. And, {H^titioners do not contend, nor could they, that 
the prerogatives of the I^troit Sch(K)l Board have lyeen 
abrogattxl by the dix.Ti^% since of course the Detroit Sch(K)l 
Board liself projK)sed incorporation of tht^ programs in the 
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first place. Petitioners' sole contention is that, under Swann, 
the District Court's order exceeds the scope of the constitu- 
tional violation. Invoking our holding in Milliken /, petitioners 
claim that, since the constitutional violation found by the 
District Court was the unlawful segregation of students on the 
basis of race, the court's decree must be limited to raniedying 
unlawful pupil assignments.^* , 

A unanimous Court, stating that "[t]his contention misconceives the 
principle petitioners seek to invoke,"-' rejected the argument and ex- 
plained the principle in these words: 

The well-settled principle that the nature and scope of the 
remedy are to be determined by the violation means simply 
that federal court decrees must directly address and relate to 
the constitutional violation itself. Becausie of this inherent 
limitation upon federal judicial authority, federal court 
decrees exceed appropriate limits if they are aimed at 
eliminating a condition that does not violate the Constitution 
or does not flow from such a violation, or if they are imposed 
upon governmental units that were neither involved in nor af- 
fected by the constitutional violation, as in Milliken I. But 
where, as here, a constitutional violation has been found, the 
remedy dues not "exceed" the violation if the remedy is tailored 
to cure the "'condition that offends the Constitution'." 

The "condition" offending the Constitution is Detroit's de 
jure segregated schw)! system, which was so {>ervasively and 
persistently segregated that the District Court found that the 
need for the educational components flowed directly from con- 
stitutional violations by both state and local officials. These 
specific educational remedies, although normally left to the 
discretion of the elected school board and professional 
educators, were deemed necessary to restore the victims of 
discriminatory conduct to the position they would have en- 
joyed in terms of education had these four components been 
provided in a nondiscriminatory manner in a school system 
free from {)ervasive de jure racial .* egregation. 

In a word, discriminatory student assignment policies 
can themselves manifest and breed other intHjualities built 
into a dual system founded on racial discrimination. Federal 
courts need not, and cannot, close their eyes to inecjualities, 
shown by the rtvord, which flow from a longstanding segre- 
gated system.*** 

Also of significance in this case was the affirmance of an order that 
the cost of these programs was to be Ixnue etjually by the state and the 
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local board. The Court observed that state official, as well as local 
ones, had been found responsible for unconstitutional conduct in con- 
nection with the Detroit school system's de jure segregation. It held 
that federal courts do not violate the eleventh amendment when they 
prospectively "enjoin state officials to conform their conduct to re- 
quirements of federal law, notwithstanding a direct and substantial 
impaction the staft treasury.***' 

Findings Required to Support a Remedy 

On the same day the Court issued the decision in Milliken II, it 
delivered another unanimous decision concerning remedies for correct- 
ing de jure segregation," The Dayton I case essentially involved ques- 
tions of proof and of functions of federal district courts and courts of 
appeals. The district court (after two reversals by the Sixth Circuit 
Court of Appeals) had ordered an extensive system- wide busing plan 
for Dayton. Ohio. This third plan was affirmed by the court of ap- 
peals. While expressly reaffirming the principles of Keyes, the Supreme 
Court found the remedy to be "entirely out of proportion to the con- 
stitutional violations found by the district court,"*® as revealed in the 
record of the cAse. It emphasized, however, that this conclusion "is not 
to say that the last word has been spoken as to the correctness of the 
District Court's findings as to unconstitutionally segregative actions"*® 
on the part of the school board. The Court stated that a remartd was 
necessar>' so that the district court could make more specific findings, 
taking additional evidence if necessary. The court of appeals, after ac- 
cepting or rejecting the specific findings of fact and reviewing the 
district court's int^rctaHon of the applicable law. would affirm, 
reverse or modify the district court's order, giving its reasons so that its 
opinion could be ultimately reviewed by the Supreme Court. The two 
reversals in the present litigation by the court of appeals had, in effect, 
reijuired an extensive remedy based on recorded facts that did not suf- 
fice to support it. 

The Court outlined the procedural steps as follows: 

The duty of both the District Court and the Court of Ap- 
peals, in a case such as this, where mandatory segregation by 
law of the races in the schools has long since ceased, is to first 
determine whether there was any action in the conduct of the 
business of the School Board which was intended to, and did in 
fact, discriminate against minority pupils, teachers, or staff. 

If such violations are found, the District Court in the first 
instance, subject to review by the Court of Appeals, must 
determine how much incremental segregative effect these 
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violations had on the racial distribution of the Dayton school 
population as presently coastituted, when that distribution is 
compared to what it would have been in the absence of such 
constitutional violations. The remedy must be designed to 
redreSvS that difference, and only if there has been a systemwide 
impact may there be a systemwide remedy. 

V*v realize that this is a difficult task, and that it is much 
eas* fT a reviewing court to fault ambiguous phrases such as 
"euiiiulative violation" than it is for the finder of fact to make 
-the complex factual determinations in the first instance. 
Nonetheless, that is what the Constitution and our cases call 
for, and that is what must be done in this case." 

In commenting on a **three-part cumulative violation*' that had been 
found and was apparently the central predicate for the system-wide 
order, the C^ourt observed that (1) the fact of pupil population 
disparities among schools alone does not violate the fourteenth amend- 
ment. (2) the rescission of a previously adopted school board resolution 
(recognizing its fault in not taking affirmative action sooner) was "of 
questionable validity" in establishing a constitutional violation, and (3) 
prior zoning regulations for the high schools that might warrant cor- 
rective action did not appear to affect lower grades. Nevertheless, the 
Supreme Court left the plan in effect for the upcoming school year. 

Systemwide Plans Justified in Ohio 

Almost precisely two years after Dayton /, the Court upheld on the 
merits a system-wide desegregation plan for Dayton that had been im- 
posed by the court of appeals." Following the remand in 1977, the 
district court ruled that there was no constitutional violation at all, and 
It dismissed the suit. For the third time, the court of appeals reversed. 
It set out sufficient facts and conclusions of law to satisfy a Supreme 
Court majority that a system- wide remedy was warranted. 

The Supreme Court summarized the judgment it affirmed in the 
following language: 

The basic ingredients of the Court of Appeals' judgment was 
that at the time of Brown /, the Dayton Board was operating a 
dual school system, that it was constitutionally required to 
disestablish that system and its effects, that it. had failed to 
discharge this duty, and that the consequences of the dual 
system, together with the intentionally segregative impact 
of various practices since 1954, were of systemwide import 
and an appropriate basis for a systemwide remedy. In arriving 
at these conclusions, the Court of Appeals found that in some 
instances the findings of the District Court were clearly 
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erronei^us and that in other respects the District Court had 
made errors of law," 

The racial composition of students and staff at various schools in 
1954, coupled with some clearly racially motivated acts prior to 1954, 
meant that the board was placed under an affirmative duty lo correct 
its purposeful operation of segregated schools. As the segregation en- 
compassed a substantial portion of the district, under the holding in 
Keyes, there arose an inference that segregation elsewhere in the 
system was intentional. The inference was not rebutted. Further, not 
only had the board, subsequent to 1954, changed its arrangements Only 
slightly, but it "had engaged in many post-Broum / actions that had the 
effect of increasing or perpetuating segregation."^ The Court said that 
the court of appeals was *'quite justified in utilizing the Board's total 
failure to fulfill its affirmative duty— and indeed its conduct resulting 
in increased segregation— to trace the current, systemwide segregation 
back to the purposefully dual system of the 1950's and to the subse- 
quent acts of intentional discrimination."" 

On the same day that it issued the preceding five-to-four decision, 
the Court released a seven-to-two decision affirming a court-ordered 
system-wide desegregation plan for Columbus, Ohio.*^ Two' of the 
dissenters in the preceding case joined the majority essentially because 
they believed the findings of trial judges should be given more weight 
than those of judges of courts of appeals in such cases. Here, the district 
court and the court of appeals agreed that in Columbus in 1954 there 
existed as the direct result of cognitive acts or omissions of the school 
board an enclave of separate schools for black students; that the board 
did not assume its affirmative duty to correct the situation; and that 
the extent of the segregation had been increased by subsequent acts of 
the board so that it had become sufficient to support an order for a 
system- wide desegregation plan to bring each school in the system 
roughly within proportionate racial balance. In the years since 1954 
the intentional segregative acts included assigning black teachers only 
to schools with predominantly black student bodies, manipulation of 
attendance zones, and site selections for new schools that had the 
"foreseeable and anticipated effect of maintaining the racial separation 
of the schools."^' The Court observed that there was more evidence of 
intent of certain actions.than merely foreseeable disparate impact, but 
that in any event such foreseeability was a relevant element of evidence 
supporting a conclusion of forbidden purpose. 

Referenda Related to Desegregation 

In 1982, the Supreme Court rendered two decisions related to the 
constitutionality of referenda having the effect of limiting busing of 
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distrut iii ouv. an emht J?:s5uf au.st^rjH a»invd ^hai! 2?5<p!t fufnta!^^^:^ 
of tht* rtUTfJulurn dul ru^t thv «qnal prf^kitinti ila^iM ^'4 ?hr 

fourtwxilJi aint»(uitnrfil In tin u?h>/r. ihv voh- ua^* fni fs/Mv^iin 

In the I. us Anj^flfs cum" ^t^-^ tvii xvinhiiu had amHuh d Uit- nlaU r^^ib 
stifutuui tn prohibit ^Kat -irK hursa i^i<l! rin^ "ftiandatorv pjipd 
asMi^nnu'Ut or transpivrta^ uiitss a Udvtal trmrt wmM th.i i^-^ 
wmviis a JMera! iumtit^ %ioiaU«^r8 * Si^.tuv vt ars {H*f^*m thv 

Suprt'inr Coiir? ^4 ('ait'^ had uiS^-rprfti'^i thr ^!afi 9;^»mlituUurs 
mjiure c ornt tum lai %rKr(*i»aUuf5 as u«*l! as tic ^isrt* M^^r* j^atiftJi^, 
and thv I.os An^flfs H}i«K»i hnard had \u^*tt «^fdrrt'd In a sfatt* tnai 
murl tti impU'rnt nt a plan that nu ludetJ substantial hn*ifiC Thv statt- 
lunstinitional anu/udnu»nt was aUaiit'd *is a vit latn^n 4 *he**<|?ial pm- 
ttx tHUi t laust* H«A\i»vt»r. thv Supmnt ( V urf safid tlutt i*- rn**<^i'" l^hv 
tont<*nti«ni that r-UkV a Stafr ch kjm^ do nic*ir« Hian !!hr F« "jy^'f* lith 
Anu'ndmt'ijt rtqsssrt^s. it ma% nt %fr m id«^ Wr r< u ?* * an 2?*trrj rr ra^j' ^?^ 
n| thf FonrtfnTiSh Aan^ndinrn? si5 dt'sirui tht -^4 a >\i*# ^ ^i i?:!:^^^ fat; 
pr<Kt'ssrs and o{ its ahih!\ r\p< rsjnt rt? * 
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pht*s thai ptTsinis an* t-? In trtatvd djfbr»iuh t^ji aM-^niraK if 
?h<*ir rati' It siaij l ^ h^rhuis staU vunris ium\ -r i* nnw! pnptl 
school assisjnmrnt ?ran^por!a!jr»3j ui ihf ait^^»-Ti *• '4 a 
trt'fith AnuTidnu^n? %s«4a5i'»n Thv hv\H*i\t 2* ^#tik^ «^'3y 
it-r - nfmhb«»rhiMHl si-h«»^4srii* &s mad*- a^adal-]* .T*'>^arvd!^- 
rat t* in th*- (list rc Uori '»i si h^ui Iruards 

Furthi'rniort*. a<}dfd ?hr < 'mutL Jim rHniruiS'?.>r> ^t.^^iiM^ . .. ^ r,.-? tn- n^^^ 
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student to attend a schi^?! i^thiT than of th» tu.s ra-arf*^? hr. 
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methtids of ''nidirt 1 1" student assignment, nu hidiisi: riHh hiiiin4 atu-u- 
dance rnxu^ and pairing of s( hmik The Seattle si hoo3 distni t vvav '^mv 
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educational reasc^ns to achieve a tn^tter ra< i«l balance ir; *he st !ioifli^, . ^ 
the district. The l>>nrt f^und "Uttlv dtmh^ tHaf the iniha^^n*- ^va^ etjex 
tivelv draun for racial pnrp<»s«^ It sasil, 

The initiative removes fhe authorUv to addrit s*. a r«? uil i^t^->\^ 

lern and onh a racial problem froni the existniji: iU%i'nm 

makin)^ body* in siuh a way as to burden niinorit** tnt^res^. 
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Those favoring the elimination of de facto school segregation 
now must seek relief from the state legislature, or from the 
statewide electorate. Yet authority over all other student 
assignment decisions, as well as over most other areas of educa- 
tional policy, remains vested in the local school board 

[T]he community s political mechanisms are modified to place 
effective decisionmaking authority ovier a racial issue at a dif- 
ferent level of government.*^ 
The Court, however, expressly recognized that the power of a state 
over its educational system is broad. •*Washington could have reserved 
to state officials the right to make all decisions in the areas of education 
and student assignment. It has chosen, however, to use a more 
elaborate system; having done so, the State is obligated to operate that 
system within the confines of- the Fourteenth Amendment. 
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CHAPTER 10 
Teacher Rights: The Loyalty Turmoil 



Loyalty Oaths: A Tedious Evolution 



Loyalty oaths for educational personnel existed in thirty states in 
1953.^ They differed widely in specific provisions. Beginning in 1949 
there had been a wave of enactments of a type of path that might be 
termed "non-disloyalty** because it prescribed that one not do certain 
things relating to unlawful overthrow of the government. In 1952, the 
Supreme Court issued its first opinion on such an oath required of 
educators.' A year before, the Cpurt upheld a requirement (implement- 
ing a 1941 city charter provision) that public employees of the city of 
Los Angeles swear that they would not advocate the overthrow of the 
government by unlawful means, or belong to an organization so ad- 
vocating, and that they had done neither for the preceding five years.^ 
The Court then had viewed the matter as an employment qualification 
that was permissible if the proscription applied only to activities know- 
ingly engaged in and if those who had not taken the oath as so inter- 
preted were given an opportunity to do so. (It seems certain that today 
the oath would not be enforceable fojr reasons developed in subsequent 
cases discussed later in this section.) 

In Wiemariy the Court unanimously invalidated a similar oath after 
the Supreme Court of Oklahoma refused to require that membership 
be with knowledge of the nature of a proscribed organization. 
Membership alone was the basis of disqualification for all current and 
prospective public officers add employees, with employees of school 
districts specifically covered. The case was brought by members of the 
faculty and staff of Oklahoma Agricultural and Mechanical College. 
T^he Court pointed out: 

[M]embership may be innocent. A state servant may have 
joined a proscribed organization unaware of its activities and 
purposes. In recent years, many completely loyal persons have 
severed organizational ties after learning for the first time of 
fhcTcharactef of groupsr to which they had belonged. **Thcy 
had joined, [but] did not know what it was; they were good, 
fine young men and women, Joyal Americans, but they had 
been trapped into it— because one of the great weaknesses of 
all Americans, whether adult or youth, is to join something." 
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[Testimony of J. Edgar Hoover, hiead of Fede/al Bureau of In- 
vestigation.] At the time of affiliation, a group itself may be in- 
nocent, only later coming under .the influence of those w^ho 
would turn it tov^ard illegitimate ends. Conversely, an 
organization formerly subversive and therefore designated as 
such may have subsequently freed itself from the influences 
which originally led to its listing. 

... Yet under the Oklahoma Act, the fact of association 
alone determines disloyalty and disqualification; it matters not 
whether association existed innocently or knowingly. To thus 
inhibit individual f reedom of movenient is to stifle the flow of 
democratic expression and controversy at one of its chief 
sources.... Indiscriminate classification of innocent with 
knowing activity must fall as an assertion of arbitrary power. 
The oath offends due process.* 

In 1961 , the Supreme Court again unanimously struck down a loyal- 
ty oath.* The reasoning was that the vagueness of the provisions of the 
oath rendered it unconstitutional. This was the first of many oaths to 
be invalidated by the Court because of their content. The challenge by 
a public school teacher to the Florida oath, in the words of the Court, 
presented the following question: 

The issue to be decided, then, is whether a State can con- 
stitutionally compel those in its service to swear that they have 
never "knowingly lent their aid, support, advice, counsel, or 
influence to the Communist Party. More precisely, can 
Florida consistently with the Due Process Clause of the Four- 
teenth Amendment force an employee either to take such an 
oath, at the risk of subsequent prosecution for perjury, or face 
immediate dismissal from public service.** 

The Court pointed out that nothing in the oath was susceptible of 
objective measurement, such as would be advocacy of the violent over- 
throw of the government or affiliation with the Communist Party. The 
Court posed possibilities, the "very absurdity" of \yhich brought into 
" focus the extraordinary ambiguity of the language used. Observing 
that in the past. Communist Party candidates legally had run inflec- 
tions and that the Party had on occasion endorsed candidates 
nominated by others, the Court rhetorically asked: 

Could one who had ever cast his vote for such a candidate safe- 
ly subscribe to this legislative oath? Could a lawyer who had 

ever represented the Communist IhuXy orlts members swear 

with either confidence Or honesty that he had never knowingly 
lent his "counsel" to the Party? Could a journalist who had 
ever defended the constitutional rights of the Communist Party 
conscientiously take an oath that he had never lent the Party 
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his "support"? Indeed, could anyone honestly subscribe to this 
oath whoiiad ever supported any caus^ with contemporaneous 
knowledge that the CommUni^t Party alsb supported it?^ 

Quoting from cases with other subject matter, the Court emphasized 
that **a statute which either forbids or requires the doing of an act in 
terms so vague that nijen of common intelligence must necessarily guess 
at its meaning and differ as to its application, violates the first essential 
of due process of law/'* It added that **[t]he vice of unconstitutional 
vagueness is further aggravated where, as here, the statute in question 
operate to inhibit the exercise of individual freedoms affirmatively 
protected by the Constitution."* 

The Court added that it was not questioning the basic power of a 
state to safeguard the public service from disloyalty, but was requiring 
that such be done without infringing upon the constitutional rights of 
individuals. 

In 1964, in a case brought by University of Washington personnel, 
the Court struck down two oaths on the same grounds W in the 
preceding case.*** One oath, enacted in 1955, was of die non-disloyalty 
type. The other, which had been in effect since 1931, exacted a promise 
that the teacher would **by precept and example promote respect for 
the flag and the institutions of the United States of America and the 
State of Washington, reverence for law and order and undivided 
allegiance to the government of the United States."** 

The Court's holding that this was unconstitutiohally vague was par- 
tially buttressed as follows: 

The range of activities which are or might be deemed inconsis- 
tent with the required promise is very wide indeed. The 
teacher who refused to salute the flag or advocated refusal 
because of religious beliefs might ^ell be accused of breaching 
his promise .... And what are "institutions" for the purposes of 
this oath? . . . The oath may prievent a professor from criticiz- 
ing his state judicial system or the Supreme Court or the in- 
stitution of judicial review. Or it might be deemed to proscribe 
advocating the abolition, for example, of the Civil Rights 
Commission, the House Committee on Un-American Ac- 
tivities, or foreign aid. 

It is likewise difficult to ascertain what might be done 
without transgressing the promise to "promote undivided 
allegiance to the government of the United States." It would 
lioTbe unfeasonabte for the serious-rninded oalhlaker lo con^ 
elude that he should dispense with lectures voicing far- 
reaching criticism of any old or new policy followed by the 
Government of the United States. He could find it ques- 
tionable under thjs language to ally himself with any interest 
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group dedicated to opposing any current public policy or law 
of the Federal Government, for if he did, he might well be ac- 
cused of placing loyalty to the group above allegiance to the 
United States. ^2 

The opinion of the Court repeated the Cramp dictum that it did 
not question the power of a state to take proper measures to safeguard 
the public service from disloyal conduct. In this case, two Justices 
dissented. 

In the next loyalty oath case, in 1966, there were four dissenters from 
a decision invalidating an Arizona oath and accompanying statute that 
provided for criminal penalties, as well as discharge, for anyone taking 
the oath who knowingly became or remained a member of the Com- 
munist Party or of an organization having for one of its purposes the 
overthrow of the government by force or violence, The majority opin- 
ion tied together the question of the oath itself and criminal penalties 
attached to the violation thereof. The minority dwelt on the oath and 
did not specifically say whether or not it thought such membership 
could be made a crime. 

The heart of the majority opinion was that "[a] law which applies to 
membership without the 'specific intent' to further th© illegal aims of 
the organization infringes unnecessarily on protected freedoms. It rests 
on the doctrine of *guilt by association which has no place here."^^ 

The Supreme Court further commented: 

One who subscribes to this Arizona oath and who is, or 
thereafter becomes, a knowing member of an organization 
which has as "one of its purposes" the violent overthrow of the 
government, is subject to immediate discharge and criminal 
penalties. . . . Would it be legal to join a seminar group 
predominantly Communist and therefore subject to control by 
those who are said to believe in the overthrow of the govern- 
ment by force and violence? Juries might convict though the 
teacher did not subscribe to the wrongful aims of the organiza- 
tion. And there is apparently no machinery provided for get- 
ting clearance in advanpe. 

Those who join an organization but do not share its 
unlawful, purposes and who do not participate in its unlawful 
activities surely pose no threat, either as citizens or as public 
employees. Laws such as this which are not restricted in scope 
to those who join with the "specific intent" to further illegal 

actioft impos e, i n eff e ct , a conclu s ive presumpti o n -that the 

member shares the unlawful aims of the organization. . . . 

This Act threatens the cherished freedom of association pro- 
tected by the First Amendment, made applicable to the States 
through the Fourteenth Amendment.** 
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Similar reasoning led to a six-to-three invalidation of a series of 
Maryland statutes, including an oath objected to by one who was of- 
fered a teaching position at the University of Maryland.** The oath 
specified that the affiant was "not engaged in one way or another in the 
attempt to Overthrow" federal, state, or local government. Another 
section of Maryland law included a broad definition of "subversive." 
The attorney general of the state and the board of regents of the univer- 
sity had construed the oath narrowly, excluding "alteration" of the 
government, by peaceful "revolution" and excluding reference to 
membership in "subversive" groups. This, however, did not meet con- 
stitutional requirements in the eyes of the Court. "We are in the First 
Amendment field. The continuing surveillance which this type of law 
places on teachers is hostile to academic freedom."*^ The Court said 
that there was the possibility that there could be "oppressive or 
capricious application as reginies change. That very threat . . . may 
deter the flowering of academic freedom as much as successive suits for 
perjury [penalties for which were prescribed in the oath provision]."^' 

In 1971 the Court issued its first opinion on affirmative-type oaths 
(those to support federal and state constitutions and to faithfully 
discharge duties).*® It stated unanimously that an oath "requiring all 
applicants to pledge to support the Constitution of the United States 
and of the State of Florida demands no more of Florida public 
employees than is required [by the Constitution] of all state and federal 
officers . . . [and thus the] validity. ... of the oath would appear set- 
tled."*® In the same short per curiam opinion, the Court invalidated a 
provision requiring a sworn statement that one did "not believe in the 
overthrow of the Government of the United States or of the State of 
Florida by force or violence" because *'it falls within the ambit of deci- 
sions of this Court proscribing summary dismissal from public employ- 
ment without hearing or inquiry required by due process."** Three 
Justices added that belief in overthrow could never be a basis for 
government action adverse to a person. 

The latter position was expressly enunciated in the Court's 1972 opin- 
ion in a Iciyalty oath case." By a four-to^three vote, the Court upheld, 
as a requirement for public employment, an oath phraseology that, in 
addition to "uphbld and defend" the constitutions of state and nation 
(which all J usitices agreed was constitutional), required that one "op- 
pose the overthrow of" state or federal government "by force, violence 
OF4> y any ill e gal or unc o nstitution a l m e thod." Th e majority r e j e c t^ 
claims of vagueness, saying: 

The second clause does not expand the obligation of the first; it 
sitnply makes clear the application of the first clause to a par- 
ticular issue. Such repetition, whether for emphasis or cadence. 



ERIC 



103 



Teacher Rights: The Loyalty Turmoil I 95 



seems to be the wont of authors of oaths. That the second 
clause may be redundant is no ground to strike it down; we are 
not charged with correcting grammar but with enforcing a 
constitution.*^ 

Other Loyalty Statutes 

In 1953 half of the states had legislation providing specifically for the 
exclusion of disloyal teachers without requiring oaths.** Bans against 
"subversive" activities were generally focused on advocacy of alleged 
subversive doctrines and^ membership in alleged subversive organiza- 
tions. The most extensive legislation covering only educators was 
enacted in New York. Originally, in 1949, it applied only to public 
schools, hut it was extended in 1953 to publicly-controlled higher 
education. This legislation, known as the Feinberg Law," set up 
elaborate arrangements essentially to implement two existing laws. 
One was a 1917 statute providing for the removal of school personnel 
for "the utterance of any treasonable or seditious word or words or the 
doing of any treasonable or seditious act or acts;"" the other was a 
1939 ban on advocating or teaching the violent overthrow of the 
government or on joining any group so advocating." 

The Feinberg Law directed the Board of Regents (the state body in 
charge of education c . all levels) to take affirmative action to meet a 
legislatively- found menace derived from infiltration into the education 
system of Communists and other subversives. The board was instructed 
to adopt rules of enforcement for the two existing provisions and to 
report annually to the legislature. The board, after inquiry, notice, and 
hearing, was to compile a list of subversive organizations, membership 
in which would constitute prima facie evidence of disqualification for 
appointment or retention in a position in public education. 

The statute and the rules established by the regents were each 
challenged on their face (that is, without anyone having been adversely 
affected by operation of the law). The Supreme Court upheld the 
statute in 1952 by a vote of six-to-three (six-to-two on the merits)." It 
said that persons who advocated subversive doctrines or were members 
of subversive organizations were not deprived of the right to assemble, 
speak, or believe as they wished. However, 5uch persons 

have no right to work for the State in the school system on their 
own fernris . .TThey may work for the school system upon the 
reasonable terms laid down by the proper authorities of New 
York. If they do not choose to' work on such terms, they are at 
liberty to retain their beliefs and associations and go 
elsewhere." 
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This formulation (implying that public employment could be condi- 
tioned upon the surrender of constitutional rights that could not be 
directly abridged by government action) was circumscribed a few 
months later in Wieman v. Updegraff^ and expressly rejected fifteen 
years later in Keyishian v. Board of Regents of the UniverHtff of the 
State of New Yorfc^* based on the reasoninjg developed in the cases in 
the preceding section. However, ^veral points from the Ad/er decision 
have survived. Perhaps most are in the following paragraph: 

A teacher works in a sensitive area in a schoolroom. There he 
shapes the attitude of young minds towards the society in 
which they live. Ib this, the state has a vital concern. It must 
preserve the integrity of the schools. That the school 
authorities have the right and the duty to screen the officials, 
teachers, and employees as to their fitness to maintain the in- 
tegrity of the schools as a part of ordered society, cannot be 
doubted. One's Hssociates, past and present, as well as one's 
conduct, may properly be considered in determining fitness 
and loyalty." 

In 1967 in Keyishian, when aspects of implementation of the 
Feinberg Law were brought before the Court, by a five-to-four vote, 
the entire New York structure for eliminating alleged subversives from 
public schools and colleges was declared unconstitutional." The occa- 
sion was a suit brought by some members of the faculty of the formerly 
privately-operated University of Buffalo who had become State 
employees when that university was merged into the state university 
system. At that time, they were required to execute a certificate that 
they then were not Communists and that if they once were, the fact 
had been communicated to the president of the state university system. 
(The Communist Party of the United States and the Communist Party 
of New York had been listed in 1958 as subversive organizations by the 
regents under the Feinberg mandates.) 

Preliminarily, the Court noted that in its 1952 Adler decision, it had 
not considered the argument of unconstitutional vagueness, because the 
challenge hgd not been made in the lower courts. Considering that 
argument this time, the Court found the array of cumulative statutory 
and administrative provisions existing in 1967 to be fatally vague and 
threatening to teachers* first amendment rights. It stated: 

We do not have the benefit of a judicial gloss by the New York 
courts enlightening us as to the scope of this compHcated plan. 
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In light of the intricate administrative machinery for its en- 
forcement this is not surprising. The very intricacy of the plan 
and the uncertainty as to the scope of its proscriptions make it a 
highly efficient in terrorem mechanism. It would be a bold 
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teacher who would not stay as far as possible from uttetances 
or acts which might jeopardize his living by enmeshing him in 
this intricate machinery. The uncertainty as to the utterances 
and acts proscribed increases that caution in "those who 
believe the written law means what it says."^^ 

Citing the same types of uncertainties it had found in the loyalty oath 
legislation discussed in the preceding section^ the Court concluded: 

The regulatory maze created by New York is wholly lacking 
in "terms, susceptible of object measurement." . . . Vagueness 
of wording is aggravated by prolixity and profusion of statutes, 
regulations, and administrative machinery, and by manifold 
cross-references to interrelated enactments and rules," 

The Court emphasized that "[t]here can be no doubt of the 
legitimacy of New York's interest in protecting its education system 
from subversion. But 'even though the governmental purpose be 
legitimate and substantial, that purpose cannot be pursued by means 
that broadly stifle fundamental personal liberties when the end can be 
more narrowly achieved.'"" It continued: 

Our Nation is deeply committed to safeguarding academic 
freedom, which is of transcendent value to all of us and not 
merely to the teachers conpeyned. That freedom is therefore a 
special concern of the Fjirst Amendment, which does not 
tolerate laws that cast a pall of orthodoxy over the classroom. 
"The vigilant protection of constitutional fr.eedoms is nowhere 
more vital than in the community of American schools." The 
classroom is peculiarly tne "marketplace of ideas." The Na- 
tion's future depends upon leaders trained through wide ex- 
posure to that robust exchange of ideas which discovers truth 
"out of a multitude of tongues, [rather] than through any kind 
of authoritative selection. "^""^ 

The Court also specifically struck down the discrete provision that 
made the fact of Communist Party membership prima facie evidence of 
disqualification for a position in the educational system. "[T]o the ex- 
tent that Adler sustained the provision of the Feinberg Law con- 
stituting membership in an organization advocating forceful over- 
throw of government a ground for disqualification, pertinent constitu- 
tional doctrines have since rejected the premises upon which that con- 
clusion rested."" The Court said that "constitutional doctrine which 
has emerged since [ArfferJ^has lejecled lis major premise . . t {which] 
was that public employment, including academic employment, may be 
conditioned upon the surrender of constitutional rights which could 
not be abridged by direct government action."" Citing its holding the 
year before in Elfbrandt v. Russell,^^ the Court restated the standard 
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set out there: ''legblation which sanctions membership unaccompanied 
by specific intent to further the unlawful goals of the organization or 
which is not active membership violates constitutional limitations/*** 

Loyalty Investigations 

In the context of loyalty, the Supreme Court has considered two 
aspects of the question of whether a publicly-employed teacher may be 
disciplined for refusing to answer questions related to out-of-$chool ac- 
tivities. The cases were decided two years apart, each by a five-to-four 
vote. 

The first involved an associate professor On tenure at a New York 
City public college who was question^ by a United States Senate sub- 
committee investigating "subversive influences in the American educa- 
tional system/'" Recognizing that education was primarily a state 
function, the subconimittee said it was limiting itself to considerations 
affecting national security. The professor, wheri called to testify, stated 
that he was not presently a member of the Communist Party and that 
he would answer all questions about his associations since 1941; but he 
refused to answer questions about membership during 1940 and 1941 
on the fifth amendment ground that his answers might tend to in- 
criminate him . This claim was accepted by the subcommittee as a valid 
assertion of a constitutional right. 

Shortly after his refusal to testify. Professor Slochower was summari- 
ly dismissed under a provision of the New York City Chkrter that 
prescribed termination of employni^nt for any employee utilizing the 
privilege against self-incrimination to avoid answering a question 
relating to his official conduct. The Supreme Court held that the 
automatic dismissal violated the due process clause. 

Reviewing previous decisions in the area of loyalty of public 
employees, the Court skid that when it had upheld state requirements 
or reflations, the government had offered a reason related to a 
legitimate objectiver Here, the justification offered was that invoking 
the fifth amendment led to only two possible inferences, either of 
which would justify termination. The possible inferences were that the 
a^wering of the question ^would tend to prove the professor guilty of a 
crime in some way connected to his official conduct, or that perjury 
was committed if the privilege were falsely invoked. The Court found 
this reasoning unacceptable. It said; 

[W]e must condemn the practice of imputing a sinister mean- 
ing to the exercise of a person s constitutional right tinder the 
Fifth Amendment. The right of an accused person to refuse to 
testify, which had been in England merely a rule of evidence, 
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was so important to our forefathers that they raised it to the 
dignity of a constitutional enactment. . . . 

The Court observed that in the present situation, no consideration was 
given to "such factors as the subject matter of tfie question^emoteness 
of the period to which they are directed, or justification for exercise of 
the privilege. It matters not whether the plea resulted from mistake, in- 
advertence or legal advice conscientiously given, whether wisely or un- 
wisely."-** 

The Court noted that the Board of Higher Education made no 
criticism of the professor's qualifications to hold his position. (He had 
taught on the college tevel for twenty-seven years.) It further observed 
t^at information presented to the Senate subcommittee about 
Slochower s alleged Communist involvement had been known to the 
board for some twelve years, but it had done nothing about it over that 
period. Then it "seized upon his claim of privilege before the federal 
committee and converted it through the use of [the provi.sion in the 
^ charter] into a conclusive presumption of guilt. Since no inference of 
guilt was possible from the claim before the federal committee, the 
' discharge falls of its own weight as Wholly without support."^* 

The Court concluded its opinion as follows: 

This is not to say that Slochower has a constitutional right to 
be an associate professor of German at Brooklyn College. The 
State has broad powers in the selection and discharge of its 
employees, and it may be that proper inquiry would show 
Slochower s continued employment to be inconsistent with a 
real interest of the State. But there has been no such inquiry 
here. We hold that the summary dismissal of appellant violates 
due process of law.** 

Two years later, the Court upheld the discharge of a public school 
teacher who refused to answer questions about his loyalty posed by the 
superintendent in the superintendent's office.*^ The Court synopsized 
the case as follows: 

The question before us is whether the Board of Public 
Education for the School District of Philadelphia, Penn- 
sylvania, violated the Due Process Clause of the Fourteenth 
Amendment to the Constitution of the United States when thfe 
Board, purporting to act under the Pennsylvania Public School 
Code, discharged a public school teacher on the ground of "in- 
competency," evidenced by the teacher s refusal of his 
Superintendent's request to confirm or refute information as to 
the teacher's loyalty and his activities in certain allegedly 
subversive organizations. . . . [W]ehojJrt>*titdidnot.^* 
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The teacher was told by the superintendent of schools that the 
superintendent had information reflecting adversely on the teacher's 
loyalty and that he wanted to determine its truth or falsity. The first 
question was whether the teacher had been an officer of a particular 
Communist organization in 1944/ The teacher requested and was 
granted permission to consult counsel before answering. This was 
shortly befoi^e a summer recess, and the question was not reposed until 
the fall semester. At that Ume, the teacher said that he had consulted 
counsel and that he declined to answer the question. He said further 
that he would not answer any questions similar to it. He was told that 
the superintendent in these sessions (attended only by the superinten- 
dent* the teacher, and a board attorney) was investigating the teacher's 
fitness for continued employment and that failure to answer might lead 
to dismissal. 

Subsequently, after a hearing at which the teacher, had cou&isel and 
did not testify, he was dismissed on a statutdr>* charge of 'incompeten- 
cy." It had been agreed that any evidence of disloyalty would not be 
relevant. Thus, "{t)he only question brfore [the Court was] whether 
the Federal Constitution prohibits petitioner's discharge for statutor>' 
'Incompetency' based on his refusal to answer the Superintendent's 
questions."** 

The Court commentetl that a teacher was implicitl)*^ bound by 
"obligations of frankness, candor and cooperation in answering in- 
- -^ifuiirtrs rnadpul h ini by hh employ in g Board examining into his fitness 
to serve it as a public school teacher."'^ The question asked was held to 
l>e relevant to the inquiry, and, furthermore, the teacher had made it 
clear that he would not answer any other questions of the same type as 
the one asked. Thus he "blocked from the beginning any inquiry into 
his Communist activities, however relevant to his present loyalty."** 
The Court emphasized that the dismissal was not based on the alleged 
activities of the teacher, but on his iasubordination and lack of 
frankness and candor. 

The Court stated that "incompetency/" as a disqualifying factor, en- 
compassed a broad area. It said, "We find no requirement in the 
Federal Gdastitution that a teacher'.s classroom conduct be the sole 
basis for deteirmining his fitness. Fitness for teaching depends on a 
broad range of factors, "** 

The Court decided two other case^ directly involving loyalty in- 
quiries in the field of education. In 1957, by a vote of six-io-two, it held 
that a guest lecturer at a public college could not be compelled to 
disclosie the content of his lecture to the stale attomey general, who was 
authorized by the legislature to investigate subversive activities in the 
state.^' Other refusals by the person also were at issue in the case, as 
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w«ls the extent of the legislature's charge to the attorney general. There 
was no opinion subscribed to by a majority of the Court, but on the 
point presented here» there wai» agreement among s\x Justices that first 
amendment rights of the teacher in the setting of the university would 
be infringed by retjuiring him to respond to questions of the attorney 
general about the lectucts 

Two yeari'later, a majority of five Justices described the preceding 
case as follows: 

The vice existing there was that the questioning of Sweezy* 
who had not been shown ever to have been connected with the 
Conmiunist P^rty, as to the contents of a lecture he had given 
at the University of New Hampshire, and as to his connections 
with the Progressive Party, then on the ballot as a normal 
political party in some 26 States* was too far removed from the 
premi?iibJ on which the coastitutionality of the State*s investiga- 
tion had to depend to withstand attack under the Fourteenth 
Amendment. This Iv a very different thing from inquiring 
into the extent to which the Communist Party has suc<?eeded in 
infiltrating into our . universities, or ^elsewhere, persons and 
groups committed to furthering the objective of overthrow.^ 

The Barenhlatt case was one in which the power of Congress to require 
testimony was contest^ primarily on the basis of the first amendment's 
guarantees of speech and association. Use of the fifth amendment's self- 
incrimination clause was expressly not relied upon by a college instruc- 
tor who had been coavicted of contempt of Congt^ fojrj^efiisalJo. 
answer <|uestions about associations with alleged Communist Party ac- 
tivities at educational institutions in the United States. The power of 
Congre^kS to inquire under the circumstances into the matters in the 
field of education was upheld. The competing coasid^ifations were 
discussed as follows: 

In the present case congressional efforts to learn the extent df a 
nationwide, indeed worldwide, problem have brought one of 
its investigating committees into the field of education. Of 
course, broadly viewed, inquiries cannot be mdde into the 
teaching that is pursued in any of our educgtioiial institutioas. 
When academic teaching-freedom and its coroliar>' learning- 
freedom, so essetitiai to the well-beiag of the Nation, afe 
claimed; this Court w*iU always be s>n the alert agaiast intru- 
sion by Congress into this constitutionally protected domain. 
But this does not mean that the Congress is precluded from in- 
terrogating a witness merely because he is a teacher. An educa- 
tional institution Is not a constitutional sanctuary from inquiry 
into matters that may otherwise be/within the constitutional 
legislative domain merely for the reason that inquiry is made 
of someone within its wall??.** 
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The first amendment defense of the instructor against disclosure was 
held insufficient in light of the evidence before Congress of "Com- 
munist ijfifiltration furthering the alleged ultimate purpose of over- 
throw'* and the fact that aU questioning was rejected by die instructor. 
The Codrt noted some factors absent here that could have led to a dif- 
ferent conclusion. It said; 

There is no indication in thifs record that the Subcommittee 
wa^ attempting to pillory witnesses. Nor did petitioners ap- 
pearance as a witness follow from indiscriminate dragnet pro- 
cedures lacking in probable cause for belief that he poss^sed 
information which might be helpful to the Subcommittee. And 
the relevancy of the questions put to him by the Subcommittee 
is not open to doubt,** 
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CHAPTER 11 

Teacher Rights: Expression 
and Due Process 



Expression 

Public 

In 1968, for the first time, the Supreme Court issued a full opinion 
dealing with teachers' first amendment rights to freedom of expression 
in a case not involving some aspect of loyalty or alleged subversive ac- 
tivities.* The decision, with only one Justice in partial dissent, was 
grounded on the view, refined in the series of loyalty cases discussed in 
Chapter 10, that although one has no constitutional right to public 
employment, he may not be excluded therefrom for an unconstitu- 
tional reason. Reiterating the very special place in the order of 
American law occupied by the constitutional guarantee of freedom of 
expression, the Court forbade the dismissal of • Marvin Pickering 
because he had written a letter to a newspaper criticizing the way in 
which the board and superintendent of schools had informed, or 
prevented the informing of ,.the voterg rplative to pro posals to r aise new _ 
revenue for the schools. The letter also expressed the view that the 
board was undesirably emphasizing athletics to the detriment of 
academics and charged the superintendent with attempting to prevent 
teachers from opposing or criticizing financial proposals of the board. 

The Court established the framework for analysis as follows: 

To the extent that the Illinois Supreme Court's opinion may 
be read to suggest that teachers may constitutionally be com- 
pelled to relinquish the First Amendment rights they would 
otherwise enjoy as citizens to comment on matters of public in- 
terest in connection with the operation of the public schools in 
which they work, it proceeds on a premise that has been un- 
equivocally rejected in numerous prior decisions of this Court. 
"[T]he theory that public employment whichmay be denied al- 
together may be subjected to any condition*, regardless of how 
unreasonable, has been uniformly rejected." At the same time it 
cannot be gainsaid that the State has interests as an employer in 
regulating the speech of Its employees that differ significantly 
from those it possesses in connection with regulation of the 
speech of the citizenry inie^^^ The problem in any case 
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is to arrive at a balance between the interests of the teacher, as 
a citizen, in commenting upon matters of public concern and 
the interest of the State, as an employer, in promoting the 
efficiency of the public services it performs through its 
employees.* 

Although stating that it did not deem it either appropriate or feasible 
to attempt to lay down a general standard against which all such 
statements may jbe judged, the Court proceeded to discuss some factors 
of importance. As to the contents of tl^e letter, the Court noted that the 
statements were noFdirected toward a person with whom the teacher 
would.be in daily contact. "Thus no question of maintaining either 
discipline by immediate superiors or harmony among coworkers is 
presented here."^ As to statements in the letter that were false, the 
Court said that there wa$ no evidence that they were made knowingly 
or recklesisly, and the board easily could have corrected them by \ 
writing a letter or otherwise. Essentially, the errors were in figures that 
were a matter of public record and regarding which his position as 
teacher did not qualify Pickering to speak with any greater authority 
than any other taxpayer. The case was not one in which a breach of 
confidentiality was involved, nor one in which a teacher made false 
statements about matters that would be difficult to counter because of 
the teacher's presumed greater access to the real facts. 
^ Regarding the effects of the letter, the Court observed that it was not 
written until after the defeat at the polls of the proposed tax increase, 
so i t could not have a f fected that. Further, as far as the record revealed, . 
the letter had no effects on the operation of the schools — it "was greeted 
by everyone but its main target, the Board, with massive apathy and 
total disbelief."* 

The Court emphasized that the general subject which the letter ad- 
dressed was a matter of public concern and that the input of teachers was 
an ingredient essential to informed debate, This point was expressed 
in these words: 

More importantly, the question whether a school system re- 
quires additional funds is a matter of legitimate public concern 
on which the judgment of the school administration, including 
the School Board, cannot; in a society that leaves such ques- 
tions to popular vot^, be taken as conclusive. On such a ques- 
tion free and open debate is vitjal t6 informed decision-making 
by the electorate. Teachers are, as a class, the members of a ' 
community most likely to have informed and definite opinions 
as to how funds allotted to the operation of the schools should 
be spent. Accordingly, it is essential that they be able to speak 
out freely on such questions without fear of retaliatory 
dismissal." 
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Pickering quickly became a much cited case in education law 
becausd so many teacher termination cases contain at least a sliver of a 
first amendment consideration. Four years later, the Court re- 
emphasized tlie broad protections of the first amendment by expressly 
answering in the negative the question of "whether [a teacher's] lack of 
a contractual or tenure right to re-employment, taken alone, defeats 
his claii^ that the nonrenewal of his contract [by a public college] 
violated the First and Fourteenth Amendments."^ The Court said that 
the teache^ loyalty cases, as well as cases in other areas, had "made 
clear" thatValthough government can deny a person a benefit for many 
reasons, it inay not do so 

on a bajsis that infringes his constitutionally protected interests 
— especially, his interest in freedom of speech. For if the govern- \ 
ment could deny a benefit to a person because of his constitu- 
tionally protected speech or associations, his exerpise of those 
freedoms would in effect be penalized and inhibited. This 
would allow the government to "produce a result which [it] 
could not conimand directly."*' 

Intertwined with Coruluct 

Practically speaking, however, most adverse teacher personnel deci- 
sions are based on more than one factor. Thus, it is essential to deter- 
mine the extent to which a protected activity of a teacher figured in the 

adv^ TSft pprgnnnel anHnn. Fnr to har an y action against a teacher who 

was inadequate on other grounds simply because he also displeased 
school authorities by engaging in a constitutionally protected act 
would place that teacher in a favored position over teachers similarly 
situated except for the constitutionally protected act. This dilemma 
was resolved in a unanimous decision by the Supreme Court in 1977.* 

The case involved the nonrenewal of a hontenured teacher partially 
on the ground that he had called a radio station and told a disc jockey 
of a proposed dress code for teachers with the result that the disc jockey 
announced the adoption of the code as a news item. There was no ques- 
tion but that this incident was a factor in the board's decision not to 
renew the teacher's contract. There also was no question but that there 
were other acts of the teacher unrelated to freedom of expression that 
figured in the decision. The way such a situation should be resolved by 
the trial court was outlined by the Supre)jne Court as follows: 

Initially . . the burden [is] prpiierly placed upon [the 
teacher] to show that his conduct wis constitutionally pro- 
tected, and that this conduct was a "substantial fa||tor"— or to 
put it in other words, that it was a "mditivating factor" in the 
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Board's decision not to rehire him. . . . [If this burden is car- 
ried, the court must] determine whether the Board [has] shown 
by a preponderance of the evidence that it would have reached 
the same decision as to [the teachers] reemployment even in 
the absence of the protected conduct . * 

In a unanimous 1979 decision, the Supreme Court, for the first time, 
expressly held that the' first amendment's protection of a public 
iiTipIn; 1 1 * speech includes private as well as public communication.*** 
The case involved a teacher who had been terminated for, among other 
reasons, allegedly making petty and unreasonable deniands on the 
principal in a manner variously described by the principal as "in- 
sulting," "hostile," "loud," and "arrogant." The subject of the black 
teacher s comments to the white principal was racial discrimination in 
emplc>yment policies and practices in the school system, which was 
under a court-ordered desegregation plan. The trial court had decided 
the case before the Supreme Court's decision in Ml, Healthy an^ had 
not followed the steps established. there. In Givhan^ there was some 
evidence of conduct on the part of the teacher that, if proved, might 
have precipitated her dismissal were the first amendment issue not in- 
volved. Therefore, the Supreme Court remanded the case after review- 
ing its holdings in Pickerings Perry ^ and Mt, Healthy and after ar- 
ticulating the point of constitutional law that private expression (here, 
to the principal) was entitled to constitutional protection. Freedom of 
speech, said the Court, is not "lost to the public employee who arranges 
to communicate privately with his employer rather than to spread his 
views before the public."" 

The Court added, however: 

When a teacher speaks publicly, it is generally the content of 
his statements that must be assessed to determine whether they 
"in any way either impeded the proper performance of his daily 
duties in the classrdom or . . . interfered with the regular 
operation of the schools generally." Private expression, 
however, may in some situations bring additional factors to the 
Pickering calculus. When a government employee personally 
confronts his immediate superior, the employing agency's in- 
;stitutional efficiency may be threatened not only by the con- 
tent of the employee's message, but also by th^ manner, time, 
and place in which it is delivered.*^ 

Addressing the contention that the principal was a captive audience 
for the remarks of the teacher, the Court said, "Having opened his of- 
fice door to petitioner, the principal was hardly in a position to argue 
that he was the 'unwilling recipient* of her views. 
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To School Board 

in 1976, the Supreme Court unanimously answered the following 
question in the ijiegative: "[W]hether a State may constitutionally re- 
quire that an elected Board of Education prohibit teachers, other than 
union representatives, to speak at open meetings, at which public par- 
ticipation is permitted, if such speech is address^ to the subject of pend- 
ing collective-bargaining negotiations?"'* 

One of the bargaining issues was whether the contract should 
include an agency shop provision (called a "fair share" clause in. 
Wisconsin). Due to a stalemate in the negotiations, the teachers' union 
arranged to have pickets present at a public board meeting and to have, 
some 350 teachers in attendance to support the union's position. Dur- 
ing the portion of the meeting provided for comments by the public, 
the president of the union spoke on the teachers' position and presented 
a petition signed by some 1,350 teachers. Then the floor was obtained 
by a teacher who, although part of the bargaining Unit, was not a 
' member of the union: The teacher said that he desifed to inform the 
board, as he had already informed the union, that an informal survey 
he had conducted concerning the fair share clause revealed much con- 
fusion about th^ meaning of the proposal. He stated that a large 
number of teachers had already signed a petition taking no stand on 
the proposal but arguing that all alteriiatives be presented clearly to 
the teachers and the general public before action was taken. The state- 

ment was two-and-one-half minutes in length, and the only board 

response was a question by the president asking if the petition would be 
presented to the board (the teacher answering affirmatively). Later 
that evening, the board met in executive session and voted to accept all 
of the union s demands except the fair share proposal. The next day, 
the union negotiators accepted the board's proposal and a contract was 
subsequently signed. 

A few weeks later, the union filed a prohibited labor practices com- 
plaint with the Wisconsin Employment Relations Commission against 
the board for permitting the teacher to speak. The claim was that what 
had transpired constituted negotiations with a member of the bargain- 
ing unit other than the exclusive representative. The commission (and 
the Wisconsin courts) agreed arid ordered the school board not to per- 
mit employees other than represifntatives of the union to appear and 
speak at boaid meetings on matters subject to collective bargaining. 

In reversing, the Supreme Court emphasized that first amendment 
rights were violated. The Court said: 

[T]he participation in public discussion of public business can- 
not be confined to one category of interested individuals. To 
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permit one side of a debatable public question to have a 
monopoly in expressing its views to the government is the an- 
tithesis of constitutional guarantees. Whatever its duties as an 
employer, when the board sits in public meetings to conduct 
public business and hear the views of citizens, it may riot be re- 
quired to discriminate between speakers on the basis of their 
employment , or the content of their speech . " 

Procedural Due Process 
Liberty and Property Concept* 

• IN GENERAL. In 1972, the Court considered the question of 
whether a public employee whose fixed-term contract was not renewed 
had a constitutional right to a statement of reasons; and a hearing on 
the decision not to rehire.** By a vote of five- to- three, the answer was 
that he did not. The Court's opinion, dealing also with special condi- 
tions under which the answer could be different, became the 
touchstone for the constitutional resolution of hundreds of cases in the 
years following. 

The plaintiff in Roth had been hired as an assistant professor for a 
fixed term of one academic year at Wisconsin State University- 
Oshkosh. When his contract was not renewed, Roth raised substantive 
first amendment objections and also procedural due process claims. 
Only the fourteenth amend ment^ pr ocedural due process is sue was 
before the Supreme Court. 

The Court began its analysis with the following observation: 

The requirements of procedural due process apply only to 
the deprivation of interests encompassed by the Fourteenth 
Amendment's protection of liberty and property. When pro- 
tected interests are implicated, the right to some kind of prior 
hearing is paramount. But the range of interests protected by 
procedural due process is not infinite. 

. . . [T]o deie^mine whether due process requirements apply 
in the first place, we must look not to the "weight" but to the 
nature of the interest at stake. We must look to see if the in- 
terest is within the Fourteenth Amendment's protection of 
liberty and property.*^ 

The Court explained: 

"Liberty" and "property" are broad and majestic terms. 
They are among the "[g]reat [constitutional] concepts . . . pur- 
posely left to gather meaning frorii experience. . . [T]hey 
relate to the whole domain of social and economic fact, and 
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the statesmen who founded this Nation knew too well that only 
a stagnant society remains unchanged.'* . . . The Court has . . . 
made clear that the property interests protected by procedural 
due process extend well beyond actual ownership of real 
estate, chattels, or money. By the same token, the Court has 
required due process protection for jdeprivations of liberty 
beyond the sort of formal constraints imposed by the criminid 
process. 

Yet, while the Court has eschewed rigid or formalistic 
limitmohs on the protection of procedural due process, it his 
. at thd same time observed certain boundaries. For the words 
"libeijty" and "property" in the Due Proc^ Clause of the 
Fourteenth Amendment must be given some meaning." 

Tbe Court suggested two types of circumstances under which a 
public employer's refusal to re-employ would implicate liberty in- 
terests. It discussed them as fdtlows: 

^The State, in declining to rehire the respondent, did not 
make any charge against him that might seriously damage his 
standing and associatior s in his community. It did not base the 
nonrenewal of his contract on a charge, for example, that he 
had been guilty of dishonesty, or immorality. JIad it done so, 
this would be a different case. For "[w]here a person's ^ood 
name, reputation, honor, or integrity is at stake because of 
what the government is doing to him, notice and an opportuni- 
ty to be he ard are ess ential." In such a case, due process wo uld 
- ^ ^ accord an opportunity to refute tbe charge before University 
officials. (The purpose of such notice and hearing is to provide 
the person an opportunity to clear his name.* Once a person has 
cleared his name at a hearing, his employer^ of course, may re- 
main free to deny him future employmeni; fot other reasons.) 

Similarly, there is no suggestion that the State, in declining 
to re-employ the respondent, imposed on hiifi a stigma or other 
disability that foreclosed his freedom, to take advantage of 
other employment opportunities^ The State, for example, did 
not invoke any regulations to bar the respondent from all other 
public employment in state universities. Had it done so;' this, 
again, would be a different case. For "[t]o be deprived not on- 
ly of pr^nt government employment but of future opportuni- 
ty for it certainly is no small injury 

Regarding procedural protection of property rights, the Court 
reviewed many prior decisions and summed upJn these words: 

Certain attributes of "property" interests protected by pro- 
cedural due process emerge from ttiiie decisions, To have a 
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property interest in a benefit, a person dearly must have more 
than an abstract need or desire for it. He must have more than 
a unilateral expectation of it. He must, instead, have a 
legitimate claim of entitlement td-it. It is a purpose of the an- 
cient institution of property to protect those claims upon which 
people rely in their daily lives, reliance that must not be ar- 
bitrarily lindermined. It is a purpose of the constitutional right 
to a hearing to provide an opportunity for a person to vindicate 
those claims. 

Property interests, of course, are not created^ by the Con- 
stitution. Rather they are created and their dimensions are 
defined by existing rules or understandings that ^tem from an 
independent source such ^ state law— rules or understandings 
that secure certain benefits and that support claims of entitle- 
ment to those benefits.*** 

Roth's contract specifically provided that his employment would ter- 
minate on June 30th, and there was no state statute, university rule, or 
univerartty policy that created any claim to renewal. Therefore, 
although he "surely had an abstract concern in being rehired, ... he 
did not have a property interest sufficient to require the University 
authorities to give him a hearing when they declined to renew his con- 
tract of employment."*^ ^ 

On the same day, another case was decided in which the Court 
stated that a property right could be derived from other than a formal 
statute or express contractual provision." In Perry v. Sindermann, the 
plaintiff had been employed In the state college system of Texas for ten 
years and at Odessa Junior College for four successive years under a 
series of one-year contracts. On the question of whether he was entitled 
to a statement of reasons and a hearing when the governing bo^rd 
voted not to offer him a contract for the next year^ the Court expressly 
recognized the possibility that a property right could have been created 
by an unwritten understanding fostered by the college administration. 
As an integral part of the allegation of the existence of a de facto tenure 
system, Sindermann cited the following provision from the College's 
of ficial Faculty Guides 

"Teacher Tenure: Odessa College has no tenuresystem. The 
Administration of the College wishes the faculty member to 
feel that he has permanent tenure as long as his teaching ser- 
vices are satisfactory and as long as he displays a cooperative 
attitude toward his co-workers and his superiors, and as long 
as he is happy in his work."*^ 

There was also a cUim that tb? statewide coordinating board for 
higher education in the state had promulgated guidelines providing 
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that one who had been in the state college and university system for at 
least seven yearshad a form of job tenure. 

The Court said that property interests subject to procedural due pro- . * 
cess protection '*are not limited by a few ri^d, technical forms. ... A 
person s interest in a benefit is a 'property* interest for due process pur- 
poses if there are such rules or mutually explicit understandings that 
support his claim of entitlement to the benefit and that he may invoke 
at a hearing."*^ The Court analogized the situation to the law of con- 
tracts wherein certain agreements, though not explicitly formalized, 
may be implied from the promisor s words and conduct in the light of 
surrounding circumstances and wherein the meaning of the promisor's 
words and acts may be determined by reference to linage of the past. 
The Court continued: 

A teacher, like the respondent, who has held his position 
for a number of years, might be able to show from the cir- 
cumstances of this service— -and from other relevant facts 
—that he has a legitimate claim of entitlement to job tenure. 
Just as this Court has found there to be a '^common law of a 
particular indtistry or of a particula^r plant" that may supple- 
ment a collective-bargaining agreement, so there may be an 
unwritten "common law" in a particular university that cer- 
tain employees shall have the equivalent of tenure. This is par- 
ticularly likely in a college or university, like Odessa Junior 
College, that has no explicit tenure system even for senior 
members of its faculty, but that nonetheless may have created 
such a system in practice,** 

Thus, although "a mere subjective 'expectancy'" is not protected by 
procedural due process, Sindermann was entitled to try to prove his 
claim to due process in light of the poUcies and practices existing at the 
institution. "Proof of such a property interest would not, of course, en- 
title him to reinstatement. But such proof would obligate college of- 
ficials to grant a hearing at his request, where he could be informed of 
the grounds for his nonretention and challenge their sufficiency.."" 

IN SPECIFIC SITUATIONS. The Supreme Court, in 1976, decided 
three cases outside the field of education that further refined the con- 
cept of deprivation of liberty as the basis for invoking constitutipnal 
procedural due process. Theikst was a five-to-three decision in which 
the Court held that the distribution by local police of a flyer depicting 
"active shoplifters" did not deprive one pictured therein of any liberty 
triggering the need for due process.*^ The plaintiff at the time of the 
release of his picture in the flyer had been arrested for shoplifting, but 
the charge later was dismissed. The Court said that, although the facts 
could be the basis of a defamation action in a state court, they did not 
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state a constitutional liberty claim. It explicated Board of Regents of 
State Colleges v. Roth as follows: 

While Roth recognized that governmental action defaming an 
individual in the course of declining to rehire him could entitle 
the person to notice and an opportunity to be heard as to the 
defamation, its language is quite inconsistent with any notion 
that a defamation perpetrated by a government official but 
unconnected with any refusal to rehire would be actionable 
under the Fourteenth Amendment. . . . Certainly there is no 
suggestion in Roth to indicate that a hearing Would be required 
each time the State in its capacity as employer might be con- 
sidered responsible for a statement defaming an employe who 
continues to be an employee.** 

The Court also reiterated the Roth point that any constitutional pro- 
perty claim would have to be grounded in state law. In Paul t). Davis, 
no state law guaranteed an enjoyment of reputation that might have 
been altered by the police chiefs action (although state tort law made 
recovery of damages possible) . 

In another 1976 case, the Court in a five- Justice opinion addressed 
the question of whether "assuming that the explanation for [a police of- 
ficer's] discharge was false, . . . that false expltxjJitioh deprived him of 
an interest in liberty protected by [the Due Proqpss] Clause."** Prior to 
reaching that question, the majority^ of Justim had accepted the inter- 
pretation by lower federal courts of a state statutory.situation on which 
the state courts had not definitively ruled.* Thfe issue was whether a 
local police officer had a property right to continued employment or 
only to compliance with specified procedures b^ore ^removal. (Four 
Justices believed the former to be the correct inter^jret^ition of the state 
law and, thus, that the officer could be reit^Qved only for proven 
cause.) The majority, holding that there was ^Oi property right, went 
on to discuss the liberty issue involved. Ir the posture of the case, the 
Court was required to assume that the rea^sOns given fo? the discharge 
constituted a stigma and, further, that they wexu italse. 

On the point of disclosure of the reasons, the Court observed that 
they were revealed iii only two ways by the city manager, who had 
dismissed the officer. They were disclosed orally to the officer in 
private, and they were divulged in writing in anjfwer to interrogatories 
after the present litigation began. Neither way coi^ld afford any basis 
for culpability of the city manager; otherwise iprt+iright and truthful 
communication between employer and employee andf feween litigants 
would be jeopardized. 
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Onlhepoinlof falsity, the Court re^ 

[T]h€ YfMom stated to him in private had no different Impact 
.on hit reputation than if they had been true. And the answers 
to his interrogatoriec, whether true or false, did not cause the 
disdhtarge. The truth or falsity of the City Manager^ statement 
determines whether or not his dcc^on to discharge the peti* 
tioner was coitect or prudent, but neither enhances nor 
diminish^ petitioner's claim that hisconstitutionaUy jprotected 
interest in liber^ has been impaired. A contrary evaluation of 
his conhmtion would enable every dischaiqged employee to 
assert a constitutional claim merely by allej^ng that his former 
supervisor made a mistake.** 

The Court then encapsulated the role of the federal judiciaiy^ 
.of adverse personnd actions in the domain of public employment. 

The federal court is not the appropriate forum in which to 
review the multitude of personnel decisions jftijit are made daily 
by puMic agencies. We must a<^cept the harsh fact that 
numerous individual mistakes are inevitable in the day-to-day 
administratiofi of our affain. The United Sjtates Constitution 
cannot feasibly be construed to liequlre federal judicial review 
for every such error. In the absence of any claim that the 
public employer was motivated by a desire to curtail or to 
penalize the exercise of an employee's constitutionally pro- 
tected rights, we must presume that official action was regular 
and, if errom^us, can best be corrected in other ways. The 
Due Process Clause of the Fourteenth Amendment is not a 
guarantee against incorrect or ill-advised personnel decisions.'^ 

The next year a Court majority of five held that a hearing is not re- 
quired for an alleged liberty deprivation when the truthfulness of a 
sUgmatizing impression is not challenged." A probationary police of- 
ficer, who had been terminated, claimed that he was entitled to a hear- 
ing because of the stigmatizing dBFect of certain material put in his per- 
sonnel file. The former officer had authorized the release of informa- 
tion in the file. A subsequent employer dismissed him after that 
employer "gleaned** that the termination from the police department 
was based on an apparent suicide attempt. 

The Court declined to consider whether the report in question was of 
a stigmatizing nature or whether the circumstances oiF its ajpparent 
dissemination wene such as to fall within the scope of Roth because the 
due process requirement enunciated in Rolh was an opportunity to 
refute the charge. "But if the hearing mandated by the Due Process 
Clause is to serve iwiy useful purpose, there must be some factual 
dilute between an employer and a discharged employee which has 
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9Miie significmnt bearing on the eisiployee's reputation/*^ If ^e 
employee "^does not challenge the substantial truth of the material in 
t|iieition, no hearing would afford a promise of a^chievii^g that result 
forhtm.'»* 

''The Court said it was not resting its conclusion on a procedural 
point, but on the fact that the record as a whole made no mention that 
the incident 'did not take place as reported. Tht former officer "has 
therefore made out no claim under the Fourteenth Amendment that he 
l^as harmed by the denial of a hearings even were we to accept in its 

arety* the determination by the Court of Appeals that the creation 
dbclosuie of the file report otherwise amounted to stigmatization 
Jin the meaning of [Roik]:*^ 

EktrntitM ^ Procem 

The following 1961 observation by the Supreme Court about con- 
stitutional procedural due process has been quoted by the Court fre- 
quently in subsequent caies: "The very nature of due process negates 
any concept of inflesdble procedures universally applicable lo every im* 
aginable situation.''^ However, absolutely central to the notion of pro- 
cedural due process is the requirement of aheartng* "The fundamental 
requisite of due process of law is the opportunity to be heard,'*'^said 
the Court in 1914, In the 1974 case of AmeH v. Kennedy,^ the Court 
held that the hearing did not dhvays have to precede the termination of 
a public employee who statutorily could be discharged only for cause. 
In AmetU the federal employee was granted the statutory protection 
along with provisions for determining whether cause existed. The pro- 
cedures provided for a pre-termination appearance of the employee in 
which he could answer charges and for a post-termination hearing if he 
were removed and requesti^ the hearing. Back pay would be awarded 
if the employee prevlailed. Five Justices in two separate opiniomi agreed 
on the point that the post-termination hearing arrangement was not 
unconstitutional/ 

The impartiality of those conducting a tetmihation hearing was con- 
sidered by the Court in a school-related case in 1976.^» It is, of course, 
self-evident that "a biased decisionmaker [te] constitutionally unaccept- 
able."*® Further, "our system of law has afways endeavdrisd to prevent 
even the probability of unfairness/**^ In the HortontMe case teachers 
in a Wisconsin schocd district had been on strike contrary to3tate law. 
The reason for the strike was that by March no agreement had been 
reached for the year that was then two-thirds over. The board, after 
two weefe of conducting classes with substitute teacheis, decided to 
hold disciplinary hearings for each striking teacher. The teachers, 
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however, appeared befoie the board with counsel and indicated that 
they ^ii^sbed to be treated as a group* The board heard the claims that 
the strike had been provoked by actions o£ the board and that the board 
was not sufficiently impartial to eiercise discipline over Ae striking 
teachers. Subsequendy, the board voted to terminate the employmmt 
of the striking teacheis, but invited them to reapply for teaching posi- 
tions. Only one teadier accepted the invitation and returned to work. 
The remaining positions filled by new teachers. The discharged 
teachers sought Judicial relief for alleged due process violations. 

A majority of six Justices agreed that the due process clause did not 
prohibit "this School Board from making the decirion to dismiss 
teachers admittedly engaged |n a strike and persistently r<efusing to 
return to their duties.**** The Ck>urt noted that the Supreme Court of 
Wisconsin had held that state law prohibited the strike and that ter- 
mination of the strikers* employment was within the board*s authority. 
As the teachers admitted they were engaged in a strike, there was no 
factual matter to be resolved at the hearing. Hius, the only decision 
before the board was how to exercise its discretion in carrying out its 
duties. The Court discussed the situation as follows: 

The Board's decision whether to dismiss striking teachers in- 
^^volves broad considerations, and does not in the main turn on 
the Board^s view of the "seriousness" of the teachers* conduct 
or the factors they urge mitigated theii; violation of state law. 
It was not an adjudicative decision, for the Board had an 
obligation to make a decision based on its own answer to an 
important question of policy: what choice among the alter* 
native responses to the teachers' strike will best serve the in- 
terests of the school system, the interests of the parents and 
children who depend on the system, and the interests of the 
citizens whose taxes support it? The Board's decision was only 
incidentally a disciplinary decision; It had significant govern- 
mental and public policy dimensions as well.^ 

On the point of bias of the board members, the Court said that there 
was no evidence that the board members *'had the kind of penohal or 
financial stake in the decision that might create a conflict of interest, and 
there is nothing in the record to support charges of personal 
animosity/'** In fact, the Wisconsin Supreme Court, which had ruled 
that the board was disqualified from deciding whether the teachers 
should be dismissed, said it was not suggesting that the board members 
' were other than dedicated public servants. The United States Supreme 
Court also observed that the board was required by statute to participate 
in the negotiations that preceded the strike, an4 thus the involvement, 
without more, would not disqualify the board. The Court said: 
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Mere familiarity with the facts of a case gained by an agency in 
the performance of its statutory role does not . . . disqualify a 
decisionmaker^ N<jt is a decisionmaker disqualified simply 
because he has taken a position, even in public, on a policy 
issue related to the dispute, in the absence of a showing that he 
is not '^capable of jud^ng a particular controversy fairly on the 
basis of its own circumstances,"^* 

The Court concluded that there was no federal right to have a body 
other than the school board make or review the decision to terminate 
the teachersr It observed: 

[T]he state legislature has given to the Board the power to 
employ and dismiss teachers, as a part of the balance it has 
struck in the area of municipal labor relations; altering those 
statutory powers as a matter of federal due p(:ocess clearly 
changes that balance. Permitting the Board to make the deci- 
sion at issue here preserves its control over school district af> 
fairs, leaves the balance of pawer in labor relations where the 
state legislature struck it, and assures that the decision whether 
to dismiss the teachers will be made by the body responsible for 
that decision understate law,*** 
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CHAPTER 12 

Teacher Rights: 
Conditions of Employment 



Thelmpairment of Contracts Clause 

The Supreme Court ha$ decided three education cgses involving a 
primary claim that a state had impaired the obligation of a contract 
contrary to Article I, Section 10, the express federal constitutional pro- 
vision forbidding it. The cases were decided during two consecutive 
terms in 1937 and 1938. The first was a challenge to a New Jersey 
statute enacted during the Depression to permit local boards to reduce 
the salaries of teachers.' The plaintiff, who was a tenured teacher^^ 
argued that the statewide tenure law wa$ in the nature of a contract of 
indefinite duration beyond the power of the state to alter, The state's 
highest tourt held that no contract was formed, tenure being a 
legislative status rather than a contractual one. The Supreme Court 
said that although it was ''not bound by the decision of a state court as 
to the existence and terms of a contract, the obligation of which is 
asserted to be impaired, . . . where a statute is claimed to create a con- 
tractual right we give weight to the construction of tKfel'Statute by the 
courts of the state."' The unanimous Court's analysis of the situation 
included the following: 

Although after the expiration of the first three years of ser- 
vice the employe [sic] continued in his then position and at his 
then compensation unless and until promoted or given an in- 
crease in salary for a succeeding year, we find nothing in the 
record to indicate that the boai^ was bound by contract with 
the teacher for more thaii the current year. The employe 
assumed no binding obligation to remain in service b^ond 
that term. Althou^ the [tenure law] prohibited the board, a 
creature of the state^ from reducing the teacher's salary ^ 
discharging him without cause, we agree with the courts below >1 
that this was but a regulation of the conduct of the board and 
not a term of a continuing contract of indefinite duration with 
the individual teacher.^ 

The board's method of reduction was to group salaries intosix ranges 
and to reduce salaries in each range by a fixed percent. The result was 
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that in some instances a teacher receiving the lowest salary in a bracket 
wound up with a figure below the salary of the highest teacher in the 
next lower bracket. To this, the Court nwponded: 

We think it was reasonable and j^roper that the teachers 
employed by the board should be divided into classes for the 
' application of the percentage reduction. All in a given class 
were treated alike. Incidental individual inequality resulting 
in sdme instances from the operation of the plan does not con- 
demn it as an unreasonable or arbitrary method of dealing 
with the problem of general salary reductions or deny the ^ 
equality guaranteed by the Fourteenth Amendment . ^ 

In the second case, the issue was whether allowances of a certain 
type paid to retired teachers could be reduced.' The allowances in 
question were financed solely by the state, with no portion based on 
teacher contributions. (In Illinois, there was also a system of retirement 
payments based on joint contributions of teachers and public 
employers.) Illinois courts had construed statutes of the type at bar as 
being subject to alteration by the legislature rather than as being con- 
tractual. As in the preceding case, the Court said that "[ w]hile we are 
required to reach an independent judgment as to the existence and 
nature of the alleged contract, we give great weij^t to the views of the 
highest court of the state touching these matters/'® 

A point emphasized by the plaintiff teachers was that the present 
statute referred to the payments as an "annuity" rather than a "pen- 
sion." ("Annuity" is used technically to denote payments out partially 
based on payments in— a contractual arrangement— whereas a "pen- 
sion" is a gift.) The state's highest court attached no significance to the 
word used to describe the payments. The Supreme Court, without dis- 
sent, said: 

We are of the same opinion, particularly as an examination 
of the lUino^ statutes indicates that, in acts dealing with the 
subject, Uie Legislature has apparently used the terms "pen- 
sions," "benefits," and "annuities" interchangeHbly as having 
the same connotation.'^ 

In the third case, the Court, by a sevens to-one vote, held that an In- 
diana tenure law had created a contractual relationship with certain 
teachers.' The legislation was described by the Supreme Court as 
follows: 

The title of the act is couched in terms of contract. It speaks 
of the making and canceling of indefinite contracts. In the 
body the word "contract" appears ten times in section 1 , defin- 
ing the relationship; eleven tinies in section 2, relating to the 
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termination of the employment by the employer; and four 
times in section 4, stating the conditions of termination by the 
teacher. 

The tenor of the act indicates that the word ''contract** was 
not used inadvertently or mother than its usual legal meaning. 
... Examination of the entire act convinces us that the teacher 
was by it assured of the possession of a binding and enforceable 
contract against school districts [sic] .* 

In a statute amending the act, g certain dass of school distr^ts was 
omitted from coverage by the provisions. When a teacher in such a 
district sought to block her dismissal, the board responded that the 
tenure protections had been repealed. The Supreme Court, however, 
hdd thgt a contract existed that, although under some conditions could 
be altered by the state under the state*s police power, could not be 
laltered under present facts without violating the Constitution. The 
Court stated: 

Our decisions recognize that every contract is made subject 
to the implied condition that its fulfillment may be frustrated 
by a proper exeicise of the police power, biit we have repeated- 
ly said that, in order to have this effect, the exercise of the 
power must be for an end which is in fact public and the means 
adopted must be reasonably adapted to that end, and dbe 
Supreme Court of Indiana has taken the same view in respect 
of legislation impairing the obligation of the contract of a state 
instrumentality. The causes of cancellation provided in the act 
of 1927 and the retention of the system of indefinite contracts 
in all municipalit^except townships by the act of 1933 are ^ 
persuasive that the repeal of the earlier act by the later was not 
an exercise of the police power for the attainment of ends to 
which its exercise may properly be directed.*^ 

Pre-employment Inquiries 

The first opinion of thb Su|>reme Court pertaining to prerequisites 
for initial employment of teachers, (other than requirements directly 
tied to loyalty) was issued in 1960.*^ By a vote of five-to-four the Court 
hdd unconstitutional an Arkansas statute compelling every teacher in a 
school or college receiving state funds to file annually an affidavit 
listing every organization to which he had belonged or to which he had 
made regular contributions within the preceding five years. 

Four Justices, although expressing dinpleasure with the provision, 
believed that there was a legitimate basis for the inquiry and that the 
Court should await possible abuses before striking down the require- 
ment. The majority, however, emphasized that teachers in Arkansas 
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were employed a year-to-year basis with no civil service or tenure 
protection, and that there was no stipulation that the information be 
kept confidential by school authorities. The maiority reasoned as 



Even if there were no disclosure to the general public, the 
. pressure upon a teacher to avoid any ties which might displease 
those who control his professional destiny would be constant 
and heavy. Public exposure, bringing with it the possibility of 
public pressures upon school boards to discharge teachers who 
belong to unpopular or minority organizations, would simply 
operate to widen and aggravate the impairment of constitu- 
tional liberty. 

The vigilant protection of constitutional freedoms is 
nowhere mor^ vittd than in the community of American 
schools. . . . H]n view of the nature of the teacher s relation to 
the effective exercise of the rights which are safeguarded by th^ 
Bill of Rights and by the Fourteenth Amendment, inhibition of 
freedom of thought, and of action upon thought, in the case of 
teachers brings the safeguards of those amendments vividly in- 
to operation." 

The Court highlighted the constitutional flaw in the statute by point 
ing out what it was not deciding. 

The question to be decided here is not whether the State of 
Arkansas can ask certain of its teachers about all their 
organizationid relationships. It is not whether the State can ask 
all of its teachers about certain of their associational ties. It is 
not whether teachers can be asked how many organizations 
they belong to, or how much time they spend in organizational 
activity. The question is whether the State can ask every Qne of 
its teachers to disclose every single organization with which he 
has been associated over a five-year period. The scope of the 
inquiry required by Act 10 is completely unlimited. . . . It re- 
quires him to list, without number, every conceivable kind of 
associational tie— social, professional, political, avocational, 
or religious. Many such relationships could have no possible 
bearing upon the teachev's occupational competence or 



Such "comprehensive interference with associational freedom goes far 
beyond what might be justified in the exercise of the State's legitimate 
inquiry into the fitness and competency of its teachers."" However, the 
Court set forth as a "basic postulate" that "[tjhefre can be no doubt of 
the right of a state to investigate the competence and fitness of those 
whom it hires to teach in its schools, as this Court before now has had 
occasion to recognize."" 



fbllows: 



fitness." 
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Citizenship 

The next time a question of teachers' initial employment qualifica- 
tions was decided in a nonloyalty context was almost two decades later. 
In 1979, the Court, by a one-vote margin, upheld the power of a state 
to require that public school teachers be United States citizens (or be in 
the process of applying for citizenship).*' It emphasized the jmportant 
governmental role of public education "in the preparation of in- 
dividuals for participation as citizens and in the preservation of the 
values on which our society rests. 

Public education was analogized to the police function, an area in 
which a citizenship requirement previously had been sustained. 
Although the citizen/ alien distinction is normally irrelevant to private 
activity, the Court said it is crucial to government (the Constitution 
itself using the distinction eleven times). The Court observed that a 
teacher has substantial responsibility and discretion in fulfilling a 
significaiil gQvernmental role. It said: 

No amount of standardization of teaching materials or lesson 
plans can eliminate the personal qualities a teacher brings to 
bear .... Further, a teacher serves as a role model for his 
students, exerting a subtle but important influence over their 
perceptions and values. Thus, through both the presentation of 
course materials and the example he sets, a teacher, has an op- 
portunity to influence the attitudes of students toward govern- 
ment, the political process, and a citizen's social respon- 
sibilities. This influence is crucial to the continued good health 
of a democracy. 

. . . [A] State properly may regard all teachers as having an 
obligation to promote civic virtues and understanding in their 
classes, regardless of the subject taught. Certainly a State also 
may take account of a teacher's function as an example for 
students, which exists independently of particular classroom 
subjiects.** 

Residency 

Whether public employees can be required to take up and maintain 
residence within the geographic boundaries of the political units by 
which they are employed was decided affirmatively by the Supreme 
Court in 1976.** The case before the Court involved a firefighter whose 
employment was terminated when he moved his permanent residence 
outside the city of Philadelphia in violation of a regulation. The 
Court's opinion was a terse per curiam one for six Justices, three voting 
to hear arguments. It said that it previously had ''held that this kind of 
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ordinance is not irrattoLal"** by virtue of its having dismissed an aps 
peal from a state court decision upholding a similar rule for want of a 
substantial fe<^al question.** It also cited with approval a holding of 
the CkHirt of Appeids for the Sixth Circuit sustaining a residence re: 
quirement for public school teachers in Cincinnati.** The court of ap- 
peak had accepted reasons offered by the school authorities related to 
obtaining teachers committed to urban education, such as that they 
were more likely to support tax levies, less likely to engage in strikes, 
more likdy to be invdved in community activities, and more likely to 
encourage integration in society and in the schoob. Finally, the 
Supreme Court rejected the contention that the constitutionally 
recognized right to travel interstate was impaired. It emphasized thUt 
the McCarthy case did not require prior residency of a given duration 
in order to be eligible for a benefit by the state, but rather required 
continuing residency during employment. 

Two years later, the Court unanimously held that Alaska could not 
require that preference be given W residents of the state for employ* 
ment connected with the development of oil and gas resources^n the 
state.** The decision was based squarely on Article IV, Section 2 of the 
Constitution; which provides, "The citizens of each state shall be en- 
titled to all privileges and immunities of citizens in the several states." 
The Court said that the clause required any distinction between 
citizens of one state and citizens of other states to be based on a 
substantial reason related to some evil the discriminatory statute was 
deigned to correct. The reason offered for the Alaska statute was the 
reduction of- unemployment in the state. The evidence, however, in- 
dicated that the major cause of unemployment was not the influx of 
nonresidents seeking employment but the fact that a substantial 
number of Alaska's jobless residents (especially unemployed Eskimo 
and Indian residents) were unaljk to secure employment because of 
lack of education and fob training Or because of geographical 
remoteness from job opportunities. Thus, employment of nonresidents 
would deny jobs to Alaskaiis only to the extent that the jobs for which 
untrained residents were being prepared might be filled by 
nonresidents before the residents*, training was completed* Moreover, 
said the Court, the across-the-board employment prdference otfered all 
Alaskans for all jobs covered by the act did not bear a substantial rela- 
tionship to the articulated goal of the statute. It added that any policy 
forcing employers in the state to discriminate against nonresidents 
"may present serious constitutional questions.*'*^ 

Politiad Affiliation 

The constitutionality of several other therms or conditions of public 
employment has been decided in contexts other than education, but 
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with appHcabtltty to the education sphere. Several concern the in- 
volvement of employees in political activities. ' 

In 1973, the Court, by votes of six-to-three and five-to-four, respec 
tively, decided two cases relative to restrictions on political activities 
of public employees. The first concerned only federal employees and 
reaifirmed a 1947 holding that the first amendment was not violated 
by a ban on a federal employee's holding a party office, working at the 
polb, or acting as party paymaster for other party workers.** The 
Court added that an act of Congress also would 

unquestionably be valid . . . if, in plain and understandable 
language, [it] forbade activities such as organizing a political 
party or club; actively participating in fund-raising activities 
for a partisan candidate or politicsJ party; becoming a par- 
tisan candidate for, or campaigning for, an elective public of- 
fice; actively managing the campaign of a partisan candidate 
for public office; initiating or circulating a partisan 
nominating petition or soliciting votes for k partisan candidate 
for public office; Or serving as a delegate, alternate or proxy to 
a political party convention.*^ 

The second case involved a similar statute in Oklahoma.** The basic 
attack on the statute Avas on grounds of vagueness and overbreadth, 
points discussed in the preceding companion case and there rejected as 
bases for invalidating the act and its implemental rules. The Court in 
Broadrick v. Oklahoma observed that the plaintiffs were charged with 
clear violations of the act, and it refused' to nullify the statute on the 
ground that the law might conceivably be improperly applied. It 
found that, in light of the important purposes to be served by a state 
system of public employment free from untoward partisan influences, 
some imprecision at the "outermost boundaries" of the restrictions was 
not relevant in this case of conduct at the "hard core" of thfe statute s 
proscriptions — conduct which complainants agreed could constitu- 
tionally be forbidden. 

In 1980, a six-Justice majority established the criteria under which a 
public employee could be terminated on the basis of party affiliation.** 
In 1976 the Court had held, by a vote of five-to-three^ but with no nia- 
jority opinion, that certain non-civiKservice employees could not l?e 
discharged solely on the ground that they were riot members of, or 
supported by, ^ the winning party. ^ In the instant case, two assistant 
public defenders had been targeted for discharge by a Democrat solely 
because they were members of^the Republican party. The Court based 
its opinion in Branti v. Finkel on an extension of the common threat of 
the two opinions supporting the holding in the 1976 case— "that the 
First Amendment prohibits the dismissal of a public employee solely 
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because of his private political beliefs."'* It fcrnnulated the test as being 
"whether the hiring authority can demonstrate that party affiliation is 
an appropriate requirement for tlie effective performance of the public 
office involved/*'^ The Court observed that the work of an assistant 
public defender did not involve partisan political interests or concerns, 
and that, therefore, the discharges could not be effectuated. 

Agency Shop 

Closely related to initial employment is the qu^tion of whether a 
teacher (or other public employee) who does not belong to a union 
representing all employees can be required to pay a service fee to the 
union. That actual membership in an organization cannot be made a 
condition of public employment has become so clear under first 
amendment associational rights, as delineated over the years, that the 
explicit issue has never been the precise question before the Supreme 
Court. Labor union advocates instead have sought imposition by law 
of the "fair share" or "agency shop" arrangement. In 1977, the 
Supreme Court unanimously upheld the agency shop with certain pro- 
visos." 

The Cor,rt said that "insofar as the service charge is used to finance 
expenditures by the Union for the purposes of collective bargaining, 
contract administration, and grievance adjustment,"'* there was no 
first amendment bar to imposing it. The Court recognized the costs of 
collective bargaining and the rationality of a decision by a government 
unit to prescribe collective bargaining in the public sector and to 
arrange for distributing costs among those who benefitted. If the fee is 
used for political or ideological purposes, however, the assessment 
would violate the constitutional rights of those opposed to the view 
espoused. The Court said that, although a union may make expen- 
ditures for the expression of political views, such expenditures must be 
financed by employees "who do not object to advancing those ideas 
and who are not coerced into doing so against their will by the threat of 
loss of governmental employment ."'^ 

The Court added that it was aware that there would be difficulties 
in drawing lines between collective-bargaining activities and ideolog- 
ical activities unrelated to collective bargaining. It offered no clues, 
pointing out that the case was devoid of an evidentiary record, being 
decided on the general pleadings. However, the Court did expressly 
hold that employees could not be r^uired to register objections to 
specific expenditures. 

To require greater specificity [than opposition to "ideological 
expenditures of any sort that are unrelated to collective 
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bargainings*] would confront an Jndividqal employee with the 
dilcmmaof rdinquishingather hissri^f to\i^hold . 
port of ideological^uses to which he objecttor his freedom to 
maintain his own beliefs'without publk^ disclosure.^ 

In-9ervice Requirements 

Failure to participate in continuing prdfe»Uonal development ac- 
tivities was upheld as a cause for discharge of a teacher on tenure by a 
unanimous Supreme Court in 1979.'^ Basing salary increases for 
teachers on the earning of college credits completed after the teachers 
have been employed is a commonly accepted personnel policy. In 
Oklahoma, however, a newly enacted statute mandated certain in-* 
creases in salary for teachers rqfij^ess of l|ie timtinuing education 
policy. Thus, a local board wasconfrontedSpJtb * dHemma: either to 
^ain those teachen holding^no tfe^ee^igfi^r than the bachelor's 
dq|ree who refused to engage In the earning of five semester hours of 
college credit every three years. Or not to renew tbe contracts of such 
teachers. It chose the latter path, and when, after a hearing with 
counsel present, one teacher refused to comply ^ith the prospective re- 
quirement by enrolling in course, the board voted not to renew her 
contract for "willful neglect of duty," a specific cause in the Oklahoma 
tenure law. 

The Court found no constitutional na\r ln the situation. *The school 
board's rule is endowed with a presumption of l*«i5lative validity, and 
the burden is on [the teacher] to show that there^ no rational connec- 
tion between the Board's action and the schoot tfistrict's conceded in- 
terest in providing its students with' oofnpetent, welUtrained 
teachers."" The Court observed that the board's change of sanction 
was a response to the lefpslature's removal of tb^itiilder one and that 
the board made its change prospectively. That tbeplaintiff was not of- 
fered three years after the change of sanction fo complete the five 
credits was of no legal consequence. 

The opinion concluded with the following paragraph: 

At bottom, respondent's position is that she is willing to 
forego routine pay raises, butjshe is not witling to comply with 
the continuing education requirement, or to give up Jier job. 
The constitutional permissibility of a sanction imposed to en- 
force a valid governmental rule, however, is noT toted by the 
willingness of those governed by the rule to accept the conse- 
quences of noncompliance. The sanction of contract 
nonrenewal is quite rationally related to the Board's objective 
of enforcing the continuing educatioit^ obligation of its 
teachers. Respondent was not, therefore^' deprived of equal 
protection of the laws.** 
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CHAPTER 13 

Teacher Rights: 
Discnminatoiy Employment Practi 



TiUe VII of Civil Hights Act of 1964 

The Comenifme Cme 

A 1971 Supreme Court opinion construing Title VII of the Civil 
Rights Act of 1964* turm^ out to be as significant in the area of 
employment discrimination as was the 1954 decision outlawing racial 
discrimination in the public schook.* The unanimous oplirion of the 
eight participating Justices received little immediate attention in 
public employment circles, probably becau^ at that time Title VII did 
not cover public employment. Slightly more than a year later^ 
however, Congress made the statute (and of course its construction by 
the Supreme Court) applicable to employees of state and local govern> 
ments. 

The key conclusipn of the Supreme Court was that **(i]f an employ- 
ment practice which operates to exclude Negroes cannot be shown to 
be related to job performance, the practice is prohibited.**^ Although 
the case concerned discrimination on the basis of race, the holding 
would be applicable to cases involving discrimination on any of the 
bases prohibited by Title VIL (See Appendix C.) 

The case had been broii^t as a class action by black employees of a 
North Carolina plant of the privately owned Duke Power Company. 
Prior to July of 1965 (the effective date of the Civil Rights Act of 1964), 
the company openly discriminated on the basis of race in the hiring and 
assigning of employees at the plant. In 1965 when the company 
abolished its policy of employing blacks only in ^ne department (the 
Labor Department), it made the completion of high school a condition 
for transfer from that department* For a decade there had been the re- 
quirement of high school graduation for initial employment in the 
other departments, which were staffed with whites. However, whites 
hired before the requirement was instituted continued to advance. 

A further requirement added by the company when the federal 
statute became effective was that new employees in any but the Labor 
Department must pass two '^professionally prepared aptitude tests,*' as 
well 4$ have a high school education. Tfi^oiononths later, incumbent 
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employees in Ae Labor Department who lacked a high school educa- 
ticm were permitted to quiOify for transfer by passing the WonderUc 
Personnel Test (for gepcral intelligence) and the Bennett Mechanical 
Aptitude Test, the cut<of{i approximated the national median scores 
for hij^ school graduatesv and thus were more stringent than the »• 
quisite of hi^ school completion* 
The C^urt began its analysis by looking to the intent of Congress: 

The objective of Congress in the enactment of Title VII is 
plain from the language of the statute. It was to achieve 
equality of employment opportunities and remove barriers 
that have operated in the past to favor an identifiable group of 
white employees over other employees. Under the Act, prac- 
tices, procedures, or tests neutral on their face, and even 
neutral in terms of intent, cannot be maintained if they 
operate to "freesee" the status quo of prior discriminatory 
employment practices, , 

, , What is required by Congress is the removal of artificial, 
arbitrary, and unnecessary barriers to employment when the 
barriers operate invidiously to discriminate on the basis of 
racial or other impermissible classification.^ 

It was undisputed that the record in the case showed that whites 
fared far better than b^cks on the company's criteria. For example, in 
1960 almost three times as great a percent of North Carolina white 
mates had completed high school as had black males. As for the alter- 
native tests, in one sample using the Wonderlic and Bennett tests as 
part of a battery, fifty-eight percent of whites passed as compared to 
only six percent of blacks, a consequence the Court saiv' would appear 
to be "directly traceable to race. Black intelligence must have the 
meaps of articulation to manifest itself fairly in a testing process. 
Because they are Negrpcs, petitioners have long received inferior 
education in segregajted schools.'** 

The Couri held that Title VII goes beyond prohibiting direct 
discrimination* It said: 

The Act proscribes not only overt discrimination but also prac- 
tices,that are fair in form, but discriminatory in operation. The 
touchstone is busipess necessity. If an employment practice 
which operates to exclude Negroes cannot be shown to be 
related to job performance, the practice is prohibited/ 

The Court's acceptance of a "results" criterion without a need to 
show segregative intent by the employer was of great significance. It 
put employers wiio might have been insensitive "innocents*' in the same 
legally indefensible position as contrivers of plans for discrimination in 
employment* It placed onfalk employers a responsibility to eliminate 
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unintentional as well as intentional results of any employment practi^ 
that had an actual effect of disa(tvantaging a protected class of pei^ns 
unless there was a **business necessity" to support the practice. / 
Examining the record of the case, the Court concluded: / 

On the record before us, ijieither the high school com^l^tion 
requirement nor the general intelligence test is shown tq bear a 
demonstrable relationship to successful perforniancfe of the 
jobs for which it was used* Both were adopted . . . without 
meaningful study of theji^ relationship to job-performance 
ability. / 

The evidence . . . sh^mvs that [white] employees who have 
not completed high school or taken the tests have continued to 
perform satisfactorily' and make progress in departments for 
which the high schqbl and test criteria areViow used.^ 

The company contended that its general intelligence tests were per- 
mitted because th^/Civil Rights Act specifically authorized the use of 
"any professionally developed ability test . . . [not] designed, intended, 
or used to discriminate" against a protected class. The Court disagreed. 
It examined the records of Congress, which showed that the intent was 
to permit the use only of "job- related" tests. 

However, the Court said, "Nothing in the Act precludes the use of 
testing or measuring procedures; obviously^ they are useful. What Con- 
gress has forbidden is giving these devices and mechanisms controlling 
force unless they are demonstrably a reasonable measure of job perfor- 
mance."* Furthermore, permissible t^ts must "measure the person for 
the job and not the person in the abstract 

In 1975, the Court expanded its reasoning. *^ It said unanimously: 

If an employer does then [after plaintiff has made a prima 
facie case] meet the burden of proving that its tests are "job 
related/' it remains open to the complaining party to show 
• that other tests or selection devices, without a similarly 
undesirable racial effect, would also serve the employers 
legitimate interest in "efficient and trustworthy workman- 
ship." Such a showing would be evidence that the employer 
was using its tests merely as a"pretext" for discrimination.*^ 

Step$ and Burdens of Proof 

Two years later, in a unanimous opinion the Court established the 
order and allocation of proof that was to be observed in a Title VII 
employment discrimination suit filed by an individual. The initial 
burden is placed on the complainant to establish a prima facie case of 
discrimination. 

I4u 
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This may be done by showing (i) that he belongs to a racial 
minority; (ii) that he applied and was qualified (or a job for 
which the employer seekinj^ applicants; (ill) that, despite 
his qUaliflcations, he wis refected; and (iv) that, after his re- 
jection, the position remained open and the employer con- 
tinued to seek applicants from persons, of complainant's 
qualifications.^' 

The burden then shifts to the employer "to articualte some 
Ic^timate, nondiscriminatory reason for the employee's rejection."^^ 
Finally, the complainant must be afforded ''a fair opportunity to show 
that [the employer's] stated reason for [complainant's] rejection was in 
fact pretext/'^' 

In 1978, the Court expressly rejected the contention that the 
employer, after a prima facie case of discrimination is presented 
against him, must adopt a method of employment that allows con- 
sideration of the qualifications of the largest number of minority ap- 
plicants.** The Court said that such a view would equate the prima 
facie showing with an ultimate finding of fact as to discriminatory 
refusal to hire under Title VII. It stated that the prima f^cie case 
"raises an inference of discrimination only because we presume these 
acts, if otherwise unexplained, are more likely than not based on the 
consideration of impermissible factors."*^ The Court. continued: 

[T]he burden which shifts to the employer is merely that of 
proving that he based his employment decision on ^ legitimate 
consideration, and not an ille^timate one such as race. To 
prove that, he need not prove that he pursued the course which 
would both enable him to achieve his own business goal and 
. allow him to cp^ider the most employment applications. Title 
VII forbids hi^ from having as a goal a work force selected by 
anyproscribe^ dWriminatory practice, but it does not impose 
a duty to adopt aVhirihg procedure that maximizes hiring of 
minority empldyees> To dispel the adverse inference from a 
prima facie showing un^r McDonnell Douglas^ the employer 
need only "articulate some legitimate nondiscriminatory 
reason for the employee's rejection." [McDonnell Douglas^ 93 
S. Ct. at 1824.] 

This is not to say of course that proof of a justification which 
is reasonably related to the achievement of some legitimate 
goal necessarily ends the inquiry. The plaintiff must be given 
the opportunity to introduce evidence that the proffered 
justification is merely a pretext for discrimination.** 

In 1981, the Court was obliged to repeat much of what it had said in 
the above cases.** In unanimously reversing a decision of the Court of 
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Appeals for the Fifth Circuit, the Court re-emphasized the nature of 
the burden on the defendant as follows: 

We have stated consistently that the employee's prima facie 
case of discrimination will be rebutted if the employer ar- 
ticulates lawful reasons for the action; that is, to satisfy this in- 
termediate burden, the employer need only produce admissible 
evidence which would allow the trier of fact rationally to con- 
clude that the employment decision had riot been motivated by 
discriminatory animus. The Court of Appeals would require 
the defendant to introduce evidence which, in the absence of 
any evidence of pretext, would persuade the trier of fact that 
the employment action was lawful. This exceeds what properly 
can be demanded to satisfy a burden of production. 

The Court of Appeals also erred in requiring the defendant to 
prove by objective evidence that the person hired or promoted 
was better qualified than the plaintiff. McDonnell Douglas 
teac^hes that it is the pliaintiff s task to demonstrate that similar- 
ly situated employees were not treated equally. . . . The Court 
of Appeals' rule would require the employer to show that the 
plaintiff s objective qualifications were iniFerior to those of the 
person selected. If it cannot^ a court would, in effect, conclude 
that it has discriminated. 

The court's procedural rule harbors a substantive error. Title 
VII prohibits all discrimination in employment based upon 
race, sex arid national origin. . . . Title VII, however, does not 
demand that an employer give preferential treatment to 
. minorities or women. ... It does not require the employer to 
restructure his employment practices to maximize the number 
of minorities and women hired; . . . 

The views of the Court of Appeals can be read, we think, as 
requiring the employer to hire the minority or female applicant 
whenever that person s objective qualifications were equal to 
, those of a white male applicant. But Title VII does not obligate 
an employer to accord this preference. Rather, the employer 
has discretion to choose among equally qualified candidates, 
provided the decision is not based upon unlawful criteria. The 
fact that a court may think that the employer misjudged the 
qualifications of the applicants does not in itself expose him to 
Title VII liability, although this may. be probative of whether 
the employer s reasons are pretexts for discrimination. ... 

In summary, the Court of Appeals erred by requiring the 
defendant to prove by a preponderance of the" evidence the ex- 
istence of nondiscriminatory reasons for terminating the 
respondent and that the person retained in her stead had 
superior objective qualifications for the position. 
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In 1977 ^»^ourt twice ckalt with the related question of general 
discriminatory treatment through the "pattern or practice" of an 
employer, The major case involved the trucking industry;" the other 
case involved public school teachers.^ A significant point treated in 
both cases was the present consequences of discriminatory practices oc- 
curring prior to the effective date of Title VII (for private employers^ 
1965; for state and local governments, 1972). The private company 
had been found to have discriminated before and after the Act. In the 
public school case,> the lower courts had incorrectly not made the 
distinction. There were no dissents from the substantive points 
presented below. 

In a pattern-or- practice action the plaintiff is the government, 
which the Court said initially must "demonstrate that unlawful 
discrimination has been a regular procedure or policy followed by an 
employer or group of employers."" The burden then shifts to the 
employer to defeat the prima facie showing of a pattern or practice by 
"demonstrating that the Government's proof is either inaccurate or in- 
significant,"" The Court said that the employer "might show, for ex- 
ample, that the claimed discriminatory pattern is a product of pre-Act 
hiring rather than unlawful post- Act discrimination, or that during the 
period it is alleged to have pursued a discriminatory policy it made too 
few employment decisions to justify the inference that it had engaged 
in a regular practice of discrimination."** If the employer fails to rebut 
the inference arising from the government's prima facie case, the trial 
court can order appropriate prospective changes in the employers 
employment procedures. Also, of course, it can fashion individual 
relief for those who suffered from the discriminatory practices. This 
may take many forms, including employment, patticular assignments, 
retroactive seniority, and awards for lost pay. 

On the point of seniority rights, the Court examined the history of 
Title Vli in the Congress and concluded that the section relating to 
seniority made it "clear that the routine application of a bona fide 
seniority system would not be unlawful under Title VII."" The Court 
said, "[W]e hold that an otherwise neutral, legitimate seniority system 
does not become unlawful under Title VII sfimply because it may 
perpetuate pre-Act discrimination. Congress did not intend to make it 
illegal for employees with vested seniority rights to continue to exercise 
those rights, even at the expense of pre-Act discriminatees."*^ 

In the pattern-or-practice case involving public school employment 
practice^ in Hazelwood, Missduri, the Court made stome additional 
observations about the use of statistics in establishing a prima facie 
case. It stated that the "proper comparison was l>etween the racial 
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composition of Hazelwood's teaching staff- and the racial composition'^ 
of the qualified public school teacher population in the relevant labor 
market/*** It reiterated that it was only post- Act hiring data that ^ere 
to be analyzed under Title VII. "A public employer who from that date 
forward made all its employment decisions in a wholly non- 
discriminatory way would not violate Title VII even if it had formerly 
maintained an all* white work force by purposefully excluding 
Negroes.""* Recognizing that the significance of the racial statistics 
would depend on the area elected as the relevant labor market, the 
Court instructed the trial court to make such a determination. 
. (Whether the city of St. Louis should be included was a major issue.) 

NoiReMificiedtoMinoritieM 

That Title VII is not limited to discrimination against minorities was 
decided by the Court in IfflB.^ All Justices agreed on the point, the 
context was the discharge of two white employees and the retention of 
a black employee in a situation in which all were charged with misap- 
propriating some merchandise being transported by the company. The 
lower courts had dismissed the claim of the white employees; as not be- 
ing cognizable under Title VII. The Court said that the Act "prohibits 
all racial discrimination in employment, without exception for any 
group of particular employees, arid while crime or other misconduct 
may be a legitimate basis for discharge, it is hardly one for racial 
discrimination."'^ 

ReUgjhm Accommodation 

The following year, the Court, by a seven-to-two vote, delineated 
the employer's obligation under Title VII to accommodate an em- 
ployee whose religious beliefs prohibited him from working on S/situr- 
days in an employment setti^ng that required constant staffing.'* A 1972 
amendment to Title VII requires that the employer must demonstrate 
that he is "unable to reasonably accommodate to an employee's or ^ 
prospective employee's religious observance or practice without 
undue hardship on the conduct of the employer's business." In this case, 
' a collectively bargained seniority system governed work ^shifts in the 
twenty-four-hour, seven-day-a-week operation. No volunteers would 
change shifts so that the airline would have had to deprive another 
employee of his shift preference at least in part because he did not 
adhere to a religion that observed the Saturday Sabbath. Citing the 
preceding case the Court said that Title VII "does hot contemplate such 
unequal treatment . . . [and forbids discrimination] directed against 
majorities as well as minorities."'' The Court further stated that there 
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was no Tec|uirement that the employer bear more than a nominal cort 
in order to provide Saturdays off for the complaining worker. Thus,, 
the hiring of a substitute worker definitely would not be required. 

Time LhnUaHom 

in 1980, the Supreme Court construed the Title VII requirement 
that an aggrievijd person must file a complaint with the Equal Employ- 
ment Opportutiity Commission "within one hundred and eighty days 
after the alleged unlawful employment practice pccurred."*^ The con- 
text was a . black Liberian*s claim of discrimination on the basis of na- 
tional origin because he was not granted tenure at a stat^ college at- 
tended predominantly by blacks. The Court's vote was six-to-three. ^ 

In February 1973, the approprii^te faculty committee recommended 
that Professor Ricks not receive an appointment with tenure. The com- 
mittee agreed to reconsider its decision, and in February 1974, it 
adhered to its previous decision. In March 1974, the Faculty Senate 
voted to support the negative recommendation, and later that month, 
the Boardi)f Trustees formally voted not to grant tenure. Ricks then filed 
a grievance. On June 26, 1974, the trustees, according to policy, of- 
fered Ricks a one-year '^terminal" contract that would expire June 30, 
1975. He signed the contract. On September 12, 1974, the Board of 
Trustees notified Ricks that his grievance had been denied. 

The Court held that the proper date to begin the 180-day count was 
June 26, 1974. The key reasoning was that the alleged unlawful prac^- 
tice actually occurred when the trustees "made and communicated to 
Ricks"'* their decision to terminate his employment on jun6 30, 1975. 
The Court said that the critical point was the time of the alleged 
discriminatory act, not the time when its consequences took complete 
effect. Also rejected by the Court was the date the grievance was decid- 
ed against Ricks. The Court said: 

[W]e think that the Board of Trustees had made dear well 
before September 12 that it had formally rejected Ricks* tenure 
bid. The June 26 letter itself characterized that as the Board's 
"official position." It is apparent, of course, that the Board in 
the June 26 letter indicated a willingness to change its prior 
decision if Ricks' grievance were found ^o be meritorious. But 
entertaining a grievance complaining of the tenure decision 
does not suggest that the eariier decision was in any respect 
tentative. The grievance procedure, by its nature, is a remedy 
for a prior decision, not an opportunity to influence that deci- 
sion iSfore it is made.** 
In 1981, by a six-to-three vote, the Court held in a brief per curiam 
opinion that the limitation period for nontenured administrators in the 
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Puerto Rico Department ol Education to^ile complaints began when 
they leceiv^ notification that their appointments would terminate at 
a specified date.*^ The majority found the\ase to be cpntrolled by 
Delaware Suae College V. Rich. \ 



Constitutioiud Criteria \ 

In 1976 the Supreme Court sharply distinguished constitutional 
claims from Title VII claims in the area of employment di^mination. 
It held by a seven*to>two vote that the disparate impact )^ a test was 
not sufficieiit to establish a prima facie case of discrimination for a 
claim based on the Constitution.^ The Court of Appefus for the 
District of Columbia Circuit had erroneously apfdied the Iqpal stan- 
dards i4>plicable to Title VII cases to a case involving a test f dr police 
offioers in Washington, D.C, that had been begun before Title VII 
became applici^ble to public employees. The percentage ojp blacks who 
had failed the test was about four times that erf whites, and the court of 
appeals held that this fact alone triggered the need for the employer to 
establish the validity of the test in terms of Job perfcurmance. The court 
hdd as irrelevant the efforts of the District of Cdumbia to recruit 
blacks and the fact that recent hiringi were rou^y equivalent to the 
racial composition of the surrounding community. It also found that 
validation of the test in terms of success in the police training program 
was not sufficient, but that validation in terms of actual job perfor- 
mance was required. 

The Supreme Court, after reviewing cases in several contexts involv- 
ing the equal protection clause of the fourteenth amendment and the 
equivalent component in the due process clause of the fifth amendment 
(applicable in this District of Columbia case), emphasized that intent 
to discriminate must be shown. It added, however, the observation 
that the necessary **invidious discriminatory purpose may often be in- 
ferred from the totality of the relevant facts, including the fact, if it is 
true, that the law bears more heavily on one race than another.*'^ Fur- 
ther, said the Court, disparate impact may for all practical purposes 
demonstrate unconstitutionality because in various circumstances the 
discrimination is very difficult to explain on nonracial grounds. The 
Court summarized as follows: 

Disproportionate impact is not irrelevant, but it is not the sole 
touchstone of an invidious racial discrimination forbidden by 
the Constitution. Standing alone, it does not trigger the rule 
that racial classifications are to be subjected to the strictest 
scrutiny and are justifiable only by the weightiest of considera- 
tions.^ 
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The Court abo dteiuied the t«it yaUcbtion question that had been 
addmjed by the lower courts. The teit had been validated at to rela- 
tionship with performance in the recruit training program, but npt 
directly with performance as a police officer. The Court stated that the 
view that such validation was suff icin^nt was supported by regulations 
of the Civil Service Commission, by the opinion evidence placed before 
the trial judge, and by the current views of the Civil Service Commis- 
sioners. Further, it was not inconsistent with GHggt or Albemarle 
Paper Co., and "seems to us the much more sensible construction of the 
job-relatedness requirement."^* 

The Impact of the WoiMngton v. DatAt decision on public employ- 
ment rights of the classes covered by Title VII was ne^igible because 
Congress had made Title VII applicable to public employers almost 
four years earlier, and post- 1972 cases were based on Title VI, not on 
constitutional equal protection grounds. Where lower federal courts 
previously had orderedtjhanges based on the Constitution without hav- 
ing required proof of discriminatory intent, the doctrine of res judicata 
generally prevented reopening the cases if they had been terminated 
before this decision. 

The consequence of the second projig of the holding— that test 
validation with a training program was sufficient— were of obvious 
significance. In the field of education, a validation of scores on the Na- 
tional Teacher Examination as measures of knowledge obtainable in^ 
teacher preparation programs offered in the state of South Carolina 
was the basis of a holding, affirmed by a five-to-two vote without opin- 
ion by the Supreme Court, that specified scores on the examination 
were not barred by Title VII as bases for certification or salary despite 
evidence that blacks performed much more poorly on the test than did 
whites.*^ 

In 1979, the Supreme Court held that states may enforce statutes giv- 
ing an absolute lifetime preference in public employment to qualified 
veterans even though the result is to keep a grossly disproportionate 
number of qualified women from civil service positions.** In this seven- 
to-two holding the Court srid that the result was compelled by its 
holding in Wa$hingion r. DavU to the effect that a neutral law does not 
violate the fourteenth amendment solely because its.i^lts have a 
disproportionate impact on a particular class. Tide VII, which expressly 
cannot be construed to modify veterans' rights, was not involved. 

In Personnel Adminktraior of Ma$$achu$etU v. Feeney, the Court 
found no trace of deliberate discriminatory intent against women in 
the installation in 1^ or in later modifications of the principle of 
veterans* preference \ in Massachusetts. Although female veterans 
always had been treated similarly to male veterans, when the present 
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suit was commenced, ninety-ei^t percent of the veterans in M«»i* 
diusetts were male. It was argued Uiat this fact demonstrated an im- 
pact too inevUaUe to have been unintended, particularly when coupled 
with the fact that under federal military policy, the status of 'Veteran** 
is reperved primarily for men. However, the argument for such in* 
fenred intentional discrlminacion was internally flawed because the 
female plaintiff agreed that a more limited hiring prefei^nce for 
ve^ai^ could be sustained. The Court observed that "invidious 
discrimination does not become less so because the discrimination ac- 
complidied is of a lesser magnitude.**^ As to foreseeable consequences 
in rdiatlon to discriminatory purpose, the Court said that it "implies 
' that the decisionmaker . . . selected or reaffirmed a particular course of 
action at least in part 'because of,* not merely 'in spite of,' its adverse 
effects upon an identifiable group.**^* 

Gender-based Policies 

Pregn^tncy and Child-bearing 

CONSTITUTIONAL REQUIREMENTS. The common practice of 
employers to establish personnel policies uniquely applicable to child- 
bearing was successfully challenged before the Supreme Court in 
1974.^ Specifically at bar were the maternity leave policies of the 
school districts of Cleveland, Ohio, and Chesterfield County, Virginia. 
By consolidating the cases, the Court was able to discuss the constitu* 
tionality of several subpoints. The major question was whether a 
teacher could be required to take a leave of absence at a fixed point 
during her pregnancy that is substantially before the expected date of 
childbirth. One school system specified four months, the other 
pn^ribed five months. By a seven*to-two vote^ the Court answered in 
the negative. 

The Supreme Court approached the problem as follows: 

By acting to penalize the pregnant teacher for deciding to 
bear a child, overly restrictive maternity leave regulations can 
constitute a heavy burden on the exercise of . . . protected 
freedoms. Because public school maternity leave rules directly 
affect "one of the basic civil ri^ts of man,** the Due Process 
Clause of the Fourteenth Amendment requires that such rules 
must not needlessly, arbitrarily, or capriciously impinge upon 
this vital area of a teachers constitutional liberty. The ques- 
tion before us in these cases is whether the interests advanced 
In support of the rules of the Cleveland and Chesterfield Coun- 
ty School Boards can justify the particular procedures they 
have adopted.^'' 
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The school boards offered two explanations for mandating a firm 
cut-off date. One was the necessity of maintaining continuity of in- 
struction by obtaining a qualified substitute teacher. The oCKer 
justification was that, because at least some teachers become physically 
incapable of adequately performing certain duties during the latter 
part of pregnancy, the rule$ would protect the health of the teacher 
.and the unborn child while assuring the presence of a physically 
capable instructor in the classroom at all times. 

The Court recognized continuity of instruction as a significant and 
legitimate educational goal. It stated that, although a requirement of 
notice to school authorities of pregnancy and a definite date for the 
commencement of leave would be constitutionally acceptable, the ab^ 
solute requirement of termination at the end of the fourth or fifth 
month of pregnancy was not rational in that the dates would occur at 
different times in the school year for different teachers. "As long as the 
teachers are required to give substantial advance notice of their condi- 
tion, the choice of firm dates later in pregnancy would serve the 
boards* objectives just as well, while imposing a far lesser burden on 
the women's exercise of constitutionally protected freedom."^ 

The Court then examined the necessity of keeping physically unfit 
teachers. out of the classroom^ It said: 

There can be no doubt that such an objective is perfectly 
legitimate, both on educational and safety grounds. And, 
despite the plethora of conflicting medical testimony in these 
cases, we can assume, arguendo^ that at least some teachers 
become physically disabl^ frotn effectively performing their 
duties during the latter stages of pregnancy. 

The mandatory termination provisions of the Cleveland and 
Chesterfield County rules surely operate to insulate the 
class-room from the presence of potentially incapacitated preg- 
nant teachers. But the question is whether the rules sweep too 
broadly. That question must be answered in the affirmative, 
for the provisions amount to a conclusive presumption that 
every pregnant teacher who reaches the fifth or sixth month of 
pregnancy is physically incapable of continuing. . . . The rules 
contain an irrebuttable presumption of physical incompeten- 
cy, and that presumption applies even when the medical 
evidence as to an individual woman's physical status might be 
wholly to the contrary.** 

The testimony of the medical experts in the cases, although in 
disagreement on several points, was unanimous that the ability of a 
given pregnant woman to work beyond any fixed time in her pregnan- 
cy was an individual matter. The Court cautioned, however: 
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This is not to say that the only metfis for providing ap- 
propriate protection for the rights of pregnant teachers is an 
individualized determination in each case and in every cir- 
cumstance. We are not dealing in tjM^<>ase$ with maternity 
leave regulations requiring a termination of employment at 
some firm date during the last feW weeks, of pregnancy* We 
' therefore have no occasion to divide whether such regulations 
might be justified by cbnsiderations not presented in these 
records. . . 

On the question of eligibility to return tb work after giving birth, the 
Court disapproved of the Cleveland provision that a teacher would not 
be eligible until the beginning of the^ neit regular school semester 
following the time her child attained the age of three months. As with 
the invalidated pre-birth requirement, the irrebuttable presumption 
that no mother is fit to ^resume teaching ior at least three months 
following the birth was held to be unconstitutional as not ration^ly 
related to continuity of instruction while unnecessarily burdening the 
ni^t to bear children. 

The Court, however, found it constitutionally sound to require* a 
physician's certificate of fitness before a teacher who has recently 
borne a child may return to the dta^sroom. It also approved of 
Cleveland's requirement of an additional physical examination at the 
option of the board. Further, the Court sustained the validity of the 
provision setting the eligibility to retum^ate at the beginning of the 
semester following delivery. This would i)e« 'precisely drawn means 
of serving the school board's interest in avoiding unnecessary changes 
in classroom personnel during any one scho<)tlerm."^^ 

The Court spoke as follows in relation to Chesterfield County's 
return-to- work provision: 

* We perceive no . . . constitutional infirmities in the Chester- 
field County rule. In that school system, the teacher becomes 
eligible for re»enployment upon submission of a medical cer- 
tificate from her physician; return to work is guaranteed no 
later than the banning of the next school year following the 
eligibility determination. The medical certificate is both a 
reasonable and narrow method of protecting the school board's 
interest in teacher fitness, while the possible deferring of 
return until the next school year sepvcs the goal of preserving 
continuity of instruction. In short, the Chesterfield County 
rule manages to serve the legitimate state interests here 
without employing unnecessary presumptions that broadly 
burden the exercise of protected constitutional liberty.** 

Five months later, by a. vote of six-to-three; the Court upheld against 
a fourteenth amendment challenge the California disability insurance 
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system whfch excluded from benefits those disabled by normal 
prefnanc>* anddbildbirth.^ The Court found that the state rationally 
could establish a self-supporting insurance program for those in private 
employment who were temporarily unable to work because of 
dtsabtlities not covered by worlars* compensation. That the program 
did hot cover all risb did not violate the equal protection clause. In 
order to cover normal pregnancy and childbirth* the required con- 
tributions of all pttttidpants woii^d have to be increued. Further, prior 
Supreme Court decidons established that in the social ^wdf are area 
states are not required to choose between attacking every aspect of a 
problem or not attacking the problem at all. The Court said that diis 
was not a gender-based classification because there was no risk that 
only one sex was protected against* "The program divides potential 
rt^aptents into two groups-- pregnant women and nonpregnant per- 
M}m. White the first group is ocduurfvely female, the second includes 
members of both sexes , the fiscal and actuarial benefits of the program 
thas accrue to numbers of both >cxes/'** The Court specifically 
r^gmzed that if there were evidence that the exclusion was a pretext 
for discrimination, the dispute would be decided differently. As a mat- 
ter of fact, women had contributed twenty-eight percent of the fund 
and had benefited from thirty-eight percent of it. 

TITLE VII REQUIREMENTS. In 1976. a six-Justice majority ex- 
t<*ftded the above reasoning to a Title VII claim concerning a "striking- 
ly Mmilar * benefit plan of a private company.^* Since such a plan had 
Imm found not discriminatory per se on the basis of m?x, the Title VII 
bar to gender discrimination was h^ld not to be applicable to the 
' Ceneral El«?ctriic Company plan. In this case, as in Gedu/dig, costs of 
the existing plan per female employee compared favorably n^th costs 
|H?r male emplo>ee (In response to this decision. Congress in 1978 
amended Title VII to proscribe exclusion of pregnancy from coverage 
under disability benefit pians.) 

The Justices unanimously agreed in 1977, however^ that a policy of 
denying accumulated seniority to female employees returning from 
pregnancy leave did violate Title VIL*« Nashville Gas Company v. 
Saiiy was distinguished from the two preceding cases in that here the 
employer "has not merely refused to ^tend to women, a benefit that 
men cannot and do not receive, hut has imposed on womena substan- 
UaI burden that men need not suffer."*^ Title VII, said the Court, docs 
not 'permit an employer to burden female employees in such a way as 
to deprive them of employment opportuniti^ because of their different 
role { *in the scheme of human existence*] **** 

Heiiremeni PolicieM 

Another case involving sex discrimination in employment policies was 
decided by the Court in 1978 Challenged was the almost universal 
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pracUce of using gender-based actuarial tables to determine retirement 
benefits* Since women as a class live longer than men as a class, com- 
mon practice in insurance plans had been either to require higher 
payments from women for the same benefits or to grant them lesser 
benefits for the same payments made by males. The particular ease was 
brought against *a city department of Los Angeles under Title VII of the 
Civil Rights Act of 1964. 

This arrangement was found to violate the statute by a majority of 
five Justices, with two Justice in dissent, one Justice not reaching the 
merits, and one Justice not participating. The opinion of the Court em- 
phasized that Title VII used the word "individual" to Indicate the ob- 
ject of the protection against discrimination. This focus precluded the 
use of group characteristics for generalizations under the statute* Since 
any individual's life expectancy is based on a number of factors, of 
which sex is only one, actuarial tables based solely on sex discriminate 
against individual women. The Court distinguished this case from 
Geduldig and General Electric Co. in that "{o]n its face this plan dis- 
criminate on the basis of sex (rather than] on the basis of a special 
physical disability/*** Furthermore, in those two pregnancy-exclusion 
cases, the evidence was that women as a group had received benefits 
from the plans equal to or greater than those received by men as a 
group relative to contributions. 

The Court recognized the financial implications of its decision by 
holding that it< ruling v**ouid have only prospective applicability. It 
summarized as follows: 

Although we conclude that the Departments practice 
violated Title VII, we do not suggest that the statute was in- 
tended to revolutionize *he insurance and pension industries. 
All that is at issue today is a requirement that men and women 
make unequal contributions to an employer^operated pension 
fund. Nothing in our holding implies that it would be unlawful 
for an employer to set aside equal retirement contributions for 
each employee and let each retiree purchase the largest benefit 
which his or her accumulated contributions could command in 
the open market. Nor does it call into question the insurance 
industry practice of considering the composition of an 
employers work force in determinir^g the probable cost of a 
retirement or death benefit plan. Finally, we recognize that in 
a case of this kind it may be nec^essary to take special care in 
fashioning appropriate relief.*^ 
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CHAPTER 14 
Student Rights 

The Key Case 

It was in February 1909 that the United States Supreme Court 
issued the only opinion in its history dealing directly with the validity 
of a pre*college public school disciplinary rule that did not implicate 
religious values.^ The case of Tinker v, Des Moines Independent Com- 
munity School District established some guidelines by which to recon- 
cile the constitutional rights of students and the legitimate powers of 
schod authorities. It seems safe to say that in the ensuing yearSt no 
public school case has been referred to more frequently in legal or 
educational circles. 

Some facts of the case are crucial to an understanding of the 
phraseology of the opinion. The principals of the Des Moines, Iowa 
schools, having been made aware that certain students were planning 
to wear armbands to protest hostilities in Vietnam and to support a 
truce« adopted a policy that any student wearing an armband would be 
asked to remove it, and if he refused, he would be suspended until he 
returned without the armband. A handful of students wore the arm- 
bands, refused to remove them, and were suspended solely on that 
^ ground. The position of the school authorities was supported by the 
district court and by a four- to- four vote of the Eighth Circuit Court of 
Appeals. By a seven- to- two vote, the Supreme Court reversed. (It is in- 
teresting to note that the two dissenters were Justice Harlan, generally 
characterized judicially as very conservative, and Justice Black, 
generally characterized as very liberal.) 

In its opinion, the Supreme Court observed that **the wearing of 
armbands in the circumstances of this case was entirely divorced from 
actually or potentially disruptive conduct by those participating in it. 
It was closely akin to *pure speech* which, we have repeatedly held, is 
entitled to comprehensive protection under the First Amendment.**' To 
emphasize the unique nature of the right being threatened by school 
authorities, the Court pointed out what was not involved: 

The problem posed by the present case does not relate to 
regulation of the length of skirts or the type of clothing, to hair 
style, or deportment. It does not concern aggressive, disruptive 
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action or even group demonstrations. Our problem involves 
direct, primary First Amendment rights akin to **pure speech."' 

Ini this opinion, the Cipurt enunciated the general bounds to be ob- 
served between first amendment rights of students in public schools and 
the authority of school officials. In the tumult evoked by the Vietnam 
War during the years imnrtediately following this decision, the first of 
the following summary statements was to receive much more attention 
In the rash of suits brought on behalf of students than was the second. 

On behalf of student rights, the Court said; 

First Amendment rights, applied in light of the special 
characteristics of the school environment, are available to 
teachers and students. It can hardly be argued that either 
students or teachers shed their constitutional rights to freedom 
of speech or expression at the schoolhouse gate.^ 

The counterbalancing view was expressed in the following words: 

On the other hand, the Court has repeatedly emphasized the 
need for affirming the comprehensive authority of the States 
and of school officials, consistent with fundamental constitu- 
tional safeguards, to prescribe and control conduct in the 
schodls.' 

The Court noted that the few students with armbands were silent, 
made no attempt to force other students to wear armbands, and took 
no action disruptive to the operation of the school or in conflict with 
the rights of other students. Not only had no disturbance or disorder oc- 
curred, but there were no facts that might reasonably have led school 
authorities to "forecast substantial disruption of or material inter- 
ference with school activities. . . . "* 

Another fact cited by the Court was that the principals did not ban 
the wearing of all symbols of political or controversial significance, but 
selected only the particular symbol of the black armband worn to ex- 
hibit opposition to involvement of the United States in Vietnam. Thus, 
the content of this message was the target of the rule, and it is content 
that lies at the heart of the first amendment protection of speech. 
"Clearly, the prohibition of expression of one particular opinion, at 
least without evidence that it is necessary to avoid material and 
substantial interference with schoolwbrk or discipline, is not constitu- 
tionally permissible.''^ 

Students in public schools, explained the Court, may not be confined 
to the expression of those sentiments that are officially approved. Per- 
sonal intercommunication among students is not only an inevitable 
part of the process of attending school; it is also an important part of 
the educational process. That school authorities may "desire to avoid 
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the diacomfort and unpleasantness that always accompany an un- 
popular viewiwint*** is not sufficient reason for prohibiting a particular 
exprefsion of opinion. For a ban on speech there must be evidence of 
IK^tual or imminent disruption of a substantial nature traceable to the 
communication. "But conduct by the student, in class or out of it, 
which for any reason— whether it stems from time, place, or tj^ of 
behavior — materially disrupts classwork or involves substantial 
disorder or invasion of th^ rights of others is, of course, not immunized 
by the constitutional guarantee of freedom of speech."^ 



Three cases have been decided by the Supreme Court in the area of 
student conduct rules in public higher education. The earliest case, 
decided in 1915, upheld the implementation of a statute barring 
students from membership in Creek letter secret societies in the state's 
institutions of hi^er education.^** A University of Mississippi rule re- 
quiring that students admitted after a certain date disavow allegiance 
to any such group .was challenged on various grounds. The Supreme 
Court held that the fourteenth amendment did not prevent a state from 
establishing a rule governing its higher educational institutions when 
state courts said the legislature had the power and there was a basis for 
the rule, i.e., preventing students from being "distracted from that 
singleness of purpose which the State desired to exist in its public 
educationid institutions."^^ The Court stated that the wisdom or 
necessity of such a regulation was not for federal judicial determina- 
tion. It also dismissed as irrelevant the asserted merits of secret societies 
and what was done in universities in other states. 

The second case developed during the days of protests against the 
Vietnam War and involved the denial by Central Connecticut State 
College 9i recognition for campus privileges to a local chapter of a 
group known as Students for a Democratic Society (SDS).^* Some SDS 
chapters on other campuses had been associated with disruptive cam- 
pus activities. The Supreme Court set put the principles pf law to be 
applied by the lower courts in such situations. The Court stated that 
because denial of recognition is a form of prior restraint, first amend- 
ment freedoms of speech and assembly must be considered. Citing 
Tinker^ the Court said that properly the burden rested on the college to 
show the appropriateness of denial of recognition, rather than on the 
students to show entitlement to recognition. 

The record compiled in the lower courts was ambiguous as to 
precisely why recognition had been denied. For that reason, the 
Supreme Court discussed four possible justifications which could be 
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derived from the record. It found three to be unconstitutional and one 
to be valid. The three unconstitutional reasons Avere: (1) association of 
the local group with the national SDS (inyidid because one cannot be 
penalized merely for an ill-defined association with a group that has 
not hetn outlawed), (2) the college president's disagreement with the 
philosophy of the local group (invalid because government "may not 
restrict sjjecch or association simply because it finds the views expressed 
by any group to be abhorrent")," and (3) concern that the local group 
would be a disruptive influence on the campus (invalid under the 
Tinker rationiftle because there was no substantial basis for that conclu- 
sion). The reason that would be constitutional was that the group was 
unwilling to be bound by reasonable rules governing conduct. The 
Court said that members of the group *'may, if they so choose, preach 
the propriety of amending or even doing away with any or all campus 
regulations. They may rot, however, undertake to flout these rules."** 
The Court continued: ^ 

Just as in the community at large, reasonable regulations with 
respect to the time, the place, and the manner in which stu- 
dent groups conduct their speech-related activities must be 
respected; A college administration nuiy impose a require- 
ment, such as may have been imposed in this case, that a group 
seeking official recognition affirm in advance itisr willingness to 
adhere to reasonable campus law.'* 

In the third case concerning student conduct rules in public higher 
education,, a graduate journalism student at the University of Missouri 
had been expelled in the middle of a semester for the on-campus 
distribution of a newspaper containing what university authorities 
called "forms of indecent speech" in violation of a bylaw of the Board 
of Curators [Trustees].'* The student had been allowed to remain on 
campus until the end of the term, but she was not given credit for the 
one course in which she received a passing grade. 

The lower courts had upheld the university authorities in decisions 
made prior to Healy. The Supreme Court, reversing with a per curiam 
opinion, said that Healy made it clear *'that the mere dissemination of 
ideas — no matter how offensive to good taste — on a state university 
campus may not be shut off in the name alone of "conventions of 
decency. '"^^ According to the Court, the political cartoon and the story 
that prompted the University's action were not constitutionally 
obscene. The Court further observed that it was solely the content of 
the newspaper that prompted the expulsion. There was no disruption 
caused by the process of distribution, nor were any "time, place, or 
manner" rules violated* 

I5< 
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Procedural Due Pim^ for Short Suspensions 

The Supreme Court rendered its first opinion on procedural due pro- 
cess for students subject to punishment by public school authorities in 
1975. The punishment involved in the case was a suspension of up to 
ten days. Many students in several schools in Columbus, Ohio, received 
such punishment for misconduct following a period of widespread stu~ 
dent unrest and demonstraHons. It had been found that the plaintiffs m 
the case had received no hearings in connection with their suspensions. 

As the due process clause of the fourteenth amwidment is triggered 
only by a deprivation of life, liberty, or property, school officials 
argued that it did not apply because none of these elements was pre- 
sent. The Court by a vote of five- to- four disagreed, pointing out that 
Ohio law provided qualified persons with a right to public education 
and that this state- granted right was indeed a property right. In addi- 
tion, the fact that the suspensions would be entered on the students' 
records amounted to a liberty interest because the charges of miscon- 
duct could damage their reputations with their teachers and fellow 
students as well as interfere with later opportunities for higher educa- 
tion and' employment. 

The Court also rejected the argument that the punishment here was 
too slight to, bring the due process clause into play. It observed that the 
severity of a deprivation is not decisive of the basic right to some type of 
hearing. Further, it found the ten-day suspension not to be so insignifi- 
cant as to except its imposition from due process considerations. It said: 
[T]he total exclusion from the educational process for more 
than a trivial period, and certainly if the suspension is for 10 
days, is a serious event in the life of the suspended child. 
Neither the property interest in educational benefits tem- 
porarily denied nor the liberty4nterest in reputation, which is 
also implicated, is so insubstantial that suspensions may con- 
stitutionally be imposed by any procedure the school chooses, 
no matter how arbitrary.** 

Having decided that due process applies, the Court discussed what 
procedures were required. It review^ prior interpretations of the due 
process clause in . other contexts and concluded that "[a]t the very 
minimum . . students facing suspension and the consequent in- 
terference with a protected property interest must be given some kind 
of notice and afforded some kind of hearing. It continued: 

It also appears from our cases that the timing and content of 
the notice and the nature of the hearing will depend on ap- 
propriate accommodation of the competing interests involved. 
The student's interest is to avoid uiJEaSr w mistaken exclusion 
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from the educational process, with «n of its unfortunate conse- 
quences. The Due Process Clause will not shield him from 
suspensions properly imposed, biit it disserves both his interest 
and the interert of the State if his suspension is in fact unwar- 
ranted. . . . Dfaciptinarians, rithough proceeding in utmost good 
faith, frequently act on the reports and advice of others; and 
the controlling facts and the nature of the conduct under 
challenge are qften disputed. The risk of error is not at all 
trivial, and it should be guarded against if that may be done 
without prohibitive cost or interference with the educational 
process.*' 

The Court then pronounced that, in connection with a suspension of 
ten flays or less, the due process clause requires that "the student be 
given oral or written notice of the charges against him and, if he denies 
them, an explanation of the evidence the authorities have and an op- 
portunity to present his side of the story ."" 

The Court said that the notice could be given orally, and that there 
need be no delay between the time 'notice' is given and the time of the 
hearing."" It amplified the point by adding: 

In the great majority of cases the disciplinarian may informally 
discuss the alleged misconduct with the student minutes after It 

has occurred. We hold only that, in being given an opportuni- 
ty to explain his version of the facts at this discussion, the stu- 
dent first be told what he is accused ot doing and what the 
basis of the accusation is.** 
What was not required (and why) was explained as follows: 

We stop short of construing the Due Process Clause to re- 
quire countrywide, that hearings in connection with short 
suspensions must afford the student the opportunity to secure 
counsel, to confront and cross-examine witness^ supporting 
the charge, or to call his own witnesses to verify his version ot 
the incident. Brief disciplinary suspensions are almost 
countless. To impose in each such case even truncated tna - 
type procedures might well overwhelm administrative facil- 
ities in many places and, by diverting resources, cost more 
than it would save in educational effectiveness. Moreover, fur- 
ther formalizing the suspension process and escalating its for- 
mality and adversary nature may not only make it too cosUy as 
a regular disciplinary tool but also destroy its effectiveness as 
part of the teaching process.** 
Taking cognizance of the reality of some situations in which prior 
notice and hearing might be infeasible, the Court said that students 
"whose presence poses a continuing danger to persons or property or 
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an ongoing threat of disrupting the academic process may be im- 
mediately removed from school. In such cases, the necessary notice and 
rudimentary hearing should follow as soon as practicable."** 

The opinion concluded with an emphasis on the fact that the case in- 
volved a short suspension, not exceeding ten days. "Longer suspensions 
or expulsions for the remainder of the school term, or permanently, 
may require more formal procedures,"" 

Corporal Punishment: Penalty and Process 

In 1977, the Supreme Court treated the relationship of the due pro- 
cess clause to the imposition of corporal punishment oii public school 
students." By a five-to-four vote, the Court said, "{W]e find that cor- 
poral punishment in public schools implicates a constitutionally pro- 
tected liberty interest, but we hold that the traditional common-law 
remedies are fully adequate to afford due process."** In Ingraham v, 
Wright, the Court also held that corporal punishment of students was 
not per se a violation of the eighth amendment's prohibition of "cruel 
and unusual punishments." 

In addressing both questions, the Court began by examining history. 
It. observed: 

The ase of corporal punishment in this country as a means of 
disciplining school chUdren dates back to the colonial period. 
It has survived the transformation of primary and secondary 
education from the colonials' reliance on optional private ar- 
rangements to our present system of compulsory education and 
dependence on public schools. . . . Professional and public opin- 
ion is sharply divided on the practice, and has been for more 
than a century. Yet we can discern no trend toward its elimina- 
tion. [Statutes of twenty-one states expressly authorize it, 
whereas two bar it.] 

At common law a single principle has governed the use of 
corporal punishment since before the American Revolution: 
Teachers may impose reasonable but not excessive force to 
discipline a child. . . . The basic doctrine has not changed. . . . 
, To the extent that the force is excessive or unreasonable, the 
educator in virtually all States is subject to possible civil and 
criminal liability. 

... All of the circumstances are to be taken into account in 
determining whether the punishment is reasonable in a par- 
ticular case. Among the most important considerations are the 
seriousness of the offense, the attitude and past behavior of the 
child, the nature and severity of the punishment, the age and 
strength of the child, and the availability of less severe but 
equally effective means of discipline.^ 
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The Court examined the history of the eighth amendment*! cruel and 
unusual punidiments dause and interpretatidns of it throu|^ the years. 
The conclusion was that the provision was meant to apply to criminal, 
punishment, and that the milieu of thejpublic school was not analogous 
to that of prisoners. Children who may be subjected to •*paddlin^* 
leave school daily, and, in school, a child is rardy out of si^t of 
teachers and other students who would witness and expose any 
mistreatment. Further, there is a general supervision of schools by the 
community . "As long as the schools arc open to public scrutiny* there is 
no reason to believe thut the common-law constraints will not effec- 
tively remedy Md deter excesses such as those alleged in this case.'*'* 

On the point of fourteenth amendment due proce^, the Court spoke 
as follows: 

Were it not for the common-law privilege permitting teachers 
to inflict reasonable corporal punishment on children in their 
care, and the availability of the traditional remedies for abuse, 
the case for requiring advance procedural safeguards would be 
strong indeed. But here we deal with a punishment — pad- 
dling—within that tradition, and the question is whether the 
common-law remedies are adequate to afford due process. 

. . . Whether in this case the common law remedies for ex- 
cessive corporal punishment constitute due process of law must 
turn on an analysis of the competing interests at stake, viewed 
* against the background of "history, reason, [and] the past 
course of decisions." The analysis requires consideration of 
three distinct factors: "first, the private interest th^t will be af- 
fected . . . ; second, the risk of an erroneous deprivation of such 
interest . . . and the probable value, if any, of additional or 
substitute procedural safeguards; and, finally, the [state] in- 
terest, including the function involved and the fiscal and ad- 
ministrative burdens that the additional or substitute pro- 
cedural requirement would entail."" 

The Court noted that the liberty interest of the child in avoiding cor- 
poral punishment while in the care of public school authorities was 
subject to the historical limitation that as long as it was "reasonable," 
the punishment was legally permissible. It then observed that Florida 
"has continued to recognize, and indeed has strengthened by statute, 
the common-law right of a child not to be subjected to excessive cor- 
poral punishment in school. . . . The uncontradicted evidence suggests 
that corporal punishment in the Dade County schools was, •[w]ith the 
exception of a few cases, . . . unrehiarkable in physical severity.' 
The Court further reasoned: 
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Moreover, because paddlings are usually inflicted in response 
to conduct directly observed by teachers in their presence, the 
risk that a child will be paddled without cause is typically in- ' 
significant. In the ordinary case, a disciplinary paddling 
neither threatens seriously to violate any substantive rights nor 
condemns the child **to suffer grievous loss of any kind." 

In those cases where severe punishment is contemplated, the 
available civil and criminal sanctions for abuse — considered in 
light of the openness of the school environment — afford 
significant protection against unjustified corporal punish- 
ment.... Teachers and school authorities are unlikely to inflict 
corporal punishment unnecessarily or excessively when a 
possible consequence of doing so is the institution of civil or 
criminal proceedings against them.'^ 

The Court expressed doubt that even if the need for advance pro- 
cedural safeguards were clear the incremental benefits could justify 
the costs. Even informal hearings would require time, personnel, and 
a diversion of attenfibn from normal school pursuits. Also, the effec- 
tiveness of corporal punishment in ipany instances would be reduced if 
it were not swiftly administered without notice. Teachers might be 
forced to rely on disciplinary measures they believed less effective 
rather than confront possible disruption from a notice-and-hearing re- 
quirement. The Court cited "societal costs" of such a choice 
**result(ing] from this Court's determination of an asserteil right to due 
process, rather than from the normal processes of community debate 
and legislative action."" 

The Court summarized its opinion in the following words: 

In view of the low incidence of abuse, the openness of our 
schools, and the common-law safeguards that already exist, 
the risk of error that may result in violation of a schoolchild's 
substantive rights can only be regarded as minimal. Imposing 
additional administrative safeguards as a constitutional re- 
quirement might reduce that risk marginally, but would also 
entail a significant intrusion into an area of primary educa- 
tional responsibility. We conclude that the Due Process Clause 
does not require notice and a hearing prior to the imposition of 
corporal punishment in the public schools, as that practice is 
authorized and limited by the common law." 



In 1978 the Supreme Court decided a higher education case in 
which the question of due process in academic, as distinguished from 
disciplinary, matters was involved. The narrow question was 
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whether m medical school student could be dismissed during her find 
year of ;^dy for failure to meet academic standards. One of the 
student's claims was that she had not received procedural due process. 

All nine Justices agreed that her receipt of warnings and chances to 
demonstrate improvement had afforded her "at least as much due pro- 
cess as the Fourteenth Amendment requires/*^ Four Justices saw no 
need to discuss what due process requirements must be met in cases of 
exclusion for academic reasons. The five-Justice opinion of the Court, 
however, distinguished academic decisions from disciplinary decisions 
by school officials, and it expressly overruled the Court of Appeals* in- 
terpretation that Go$s required some type of hearing at which the stu- 
dent could defend her academic ability and performance. The opinion 
included the following: 

A school is an academic institution, not a courtroom or ad- 
ministrative hearing room. . . . 

Academic evaluations of a student, in contrast to disci- 
plinary determinations, bear little resemblance to the judicial 
and administrative factfinding proceedings to which we have 

traditionally attached a full hearing requirement Like the 

decision of an individual professor as to the proper grade for a 
student in his course, the determination whether to dismiss a 
student for academic reasons requires an expert evaluation of 
cumulative information and is not readily adapted to the pro- 
cedural tools of judicial or administrative decisionmaking. 

Under such circumstances, we decline to ignore the historic 
judgment of educators and thereby formalize the academic 
dismissal process by requiring a hearing. The educational pro- 
cess is not by nature adversarial; instead it centers, around a 
continuing relationship between ifaculty and students, "one in 
which the teacher must cccupy many roles— educator, adviser, 
friend, and, at times, paient-substitute." This is especially true 
as one advances through ih*^ varying regimes of the educa- 
tional system, and the instruction becomes both more in- 
dividualized and more specialized. . . . We decline to further 
enlarge the judicial presence in the academic community and 
thereby risk deterioration of many beneficial aspects of the 
faculty-student relationship.^* 

"Undocumented" Alien Children 

In 1982, by a vote of five-to-four, the Supreme Court answered in 
the negative the question "whether, consistent with the Equal Protec- 
tion Clause of the Fourteenth Amendment, Texas may deny to un- 
documented school-age children the free public education that it 
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provides to children who are citizens of the United States or legally ad- 
milted aliens/'^ Challenged successfully was a 1975 revision of the 
education law of Texas that withheld from local school districts any 
state funds for the education of children not "legally admitjted** into the 
United States and authorized local school districts to refuse to enroll 
such children in the public schools. 

The Court, after holding that the eciual protection clause applies to 
undocumented aliens, said that the constitutionality of the classifica- 
tion depended on whether it may fairly be viewed as furthering a 
substantial interest of the State. The view of the Court was that the 
uniqueness of education distinguishes it from general forms of social 
welfare^ and triggers the necessity for a state to support withholding it 
by more substantial jastification than that recjuired by the usual 
rational-relationship- to-a- legitimate-state-interest criterion, **Both the 
importance of education in maintaining our basic institutions, and the 
lasting impact of its deprivation on the life of the child, mark thi' 
distinction. . . In addition; education provides the basic tools by 
which individuals might lead economically productive lives to the 
benefit of us all."** 

The Court emphasized that although the children were innocent of 
the unlawful conduct of their parents; the impact of the Texas law was 
to severely punish the children while they were in this country. (Any il- 
legal entrants can^ of course, be deported under federal law,) The 
Court also stated that the evidence did not support contentions that 
there was a significant burden on the state*s economy by reason of 
educating undocumented children, thai the exclusion oiF such children 
would likely improve the overall quality of education in the state, and 
that such children are less likely than others to remain within the state 
and put their education to productive u^se there. 



In 1982. the Court decided a case brought by stadents av^amst a 
school board that had removed from the schrx)! library some IxMiks it 
described as ''anti-American. anti-Christian. anti-Semitic, and just 
plain filthy. '*' By a vote of five-to-four, but with no opinion accepted 
by a majority of the Justices, the Court remanded the case to the 
district c*ourt to determine with more specificity why the Inmrd removed 
the books. Five Justices believed that when the district court granted 
summary judgment for the bt>ard. the circumstances surroundmg the 
removal had not been clearly enough established to enable them to 
assess fully the first amendment implications of the action The other 
four Justices, in separate di&senting-opinions. would have upheld the 
board without further judicial inquirw 
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Fcmr ot the five Justice^ voting for remand (justices Brennan, Mar- \ 
shalK Blackmun, and Stevens) subscribed to the following view: 

(WJhether petitioners' removarof books from their school 
libraries denied respondents their First Amendment rights 
depends upon the motivation behind petitioners' actions. If 
petitioners fnlenJedf by their removal decision to deny 
respondents access to ideas with which petitioners disagreed, 
and if this intent was a decisive factor in petitioners' decision, 
then petitioners have exercised their discretion in violation of 
the Constitution. On the other hand» an unconstitutional 
motivation wou|d not be demonstrate^ if it were shown that 
l>etitioners had ^nded to remove thi?' books at issue becau^ 
those books were pervasively vulgar And again^ if it 
vkere demonstrated that the removal decision was based solely 
ujxm the '^educational suitability" of the books in question, 
then their removal would be"perfectly permissible/'** 

Jmtic^' While voted for remand solely on the belief that the Court 
shuuld ha\e a "factual refinement" befortt it decided such complex con 
^tjtutional tiuestionv as were implicit in the case. He saw no justifica- 
titin for the Court 'Ho go further and issue a dissertation on the extent to 
whic h the Fust Amendment limits the discretion of the school board to 
r^^move IxKiks from the school library/'** Thus. thLs widely puWicized 
caM% the l)eUwether of many on the subject of removal of buoka from 
schcHil Hbrarm, ^tanck only for the general pnnciple of constitutional 
lav* that uhool authorities do not have absolute discretion to remove 
anv bK^k fr<»in a schml library f(jr any or no rea<^on Also, it may Ik? in- 
ivrtrii from t\w seven opinions m the case that proof of an unccmstitu- 
? mud Tvnm\ ill w ill hi* drfhr nil mle^s a M:htm\ board ac ts outrageously 
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CHAPTER 15 
Liability for Civil Rights Violations 



Persona} Liability of S^chool Authorities 

Since 1871 those whose civil rights have been violated by actions car- 
ried oxit by persons purporting to act officially on behalf of government 
havu had a right to redress through the federal courts under a statute 
known popularly as "Section 1983" (§ 1983) .^ Over a century later the 
Supreme Court addressed the question of personal liability of school 
board members under § 1983 for violation of student rigjits in a case 
that had become procedurally complex because of the way it had been 
handled in the lower federal courts.* 

The case is significant primarily because of the Court*s abstract 
discussion of liability. (Whether liability actually existed under the 
facts was liot determined.) The Court also made the important points 
that (1) "Bit is not the role t^the federal courts to set aside decisions of 
school administrators which the Court may ^w as lacking a basis in 
wisdom or compassion,"^ (2) "Section 1983 does not extend the right to 
relitigate in federal court evidentiary questions arising in school 
diM:iplinar>' proceedings or the proper construction of school regula- 
tions/^* and (3) "Section 1983 was not intended to be a vehicle for 
federal court correction of errors in the exercise of that discretion 
which do not tm to the level oif violatioas of specific institutional 
guarantees/'* 

On the liability question, the vote of the Court was five to-four. The 
Court observed that as of that date 

{tjhe nature of the immunity from awards of damages under 
St?ction 1983 available to sch(K)l admmistrators and school 
board meml)ers h not a question which the iower federal 
courts ha\e answered with a single voice. There is general 
agreement on the existence of a *g(KKl faith" immunity^ but the 
courts have either emphasiajed different factors as elements of 
j^iM>d faith or have not jjiven sp«*ciftc ctintent to the gtKid faith 
standard* 

The Court sunuiuirs/ed the conunon bw situation as follows: 

Common4aw truiditiuiK tvwgnizvd in our prk>r di*i?isions, 
and strong public poHcv reasom also lead to a c<mst ruction of 
St»ttion 1983 extending a quahfic*il gcHjd- faith immunity to 
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schcK)l lx)ard membt»rs from liability fur damages under that 
section. Although there have been differing emphases and for- 
mulations of the common-law immunity of public schtwl of- 
ficials in cases of student expulsion or susj>ension, state courts 
have generally recoj2^nized that such offict*rs should be pr(^ 
tecU*d from tort liability under state law for all goo3*faitb. 
nonmalicious action taken to fulfill their official duties/ 

Clearly recognizt^d was the fact that "imposition of monetary costs 
for mistakes which were not unreasonable in the light of ati the cir- 
cumstances would undoubtedly deter even the most conscientious 
school decisionniaker from exercising his judgment independently, 
forcefully, and in a manner best serving tHe long«term interest of the 
school and the students/*** implicit, however, in the common-law 
development of a qualified immunity protecting school officials from 
liability for damages in lawsuits alleging improper sjiispensions or ex- 
pulsions was the conclusion that absolute immunity "would not be 
justified since it would not sufficiently increase the ability of scb«ol-of-^ 
ficials to exercise their discretion in a forthright manner-ttTwarrant the ' 
absence of a remedy for students subjected to intentional or otherwise 
inexcusable deprivations.*'* 

Noting that Congress had offered ho "legislative guidance' on the 
matter, the Court proceeded to establish the following test for deter- 
mming liability of individual school board members; 

To bt» entitled to a special exemption from the categorical 
remedial language of Section 1983 in a case in which his action 
violatt»d a student's constitutional, rights, a sch(K>l board 
member, who has voUmtarily undertaken the task of supervis- 
ing the operati(m of the sch<H)l and the activities of the 
students, must be held to a standard of conduct bast»d not (mly 
on permissible intentions, but also on knowledge of the basic, 
unquestioncnl constitutional rights <rf his ch^irges. 
Therefore, in the\|H*c»ific context of school discipline, we h<jld 
that a sch(H)l board njember is not imn)urie from liabiliU for 
damages under Station 1983 if he knew or reasonably should 
have known that the action he took %vithin' his sphere of ()f 
ficial resp(msibility would violate the constitutional rights of 
the student affected, or if hv took the action with tlie 
malicious uiteritiou tf> cause a dt»pn\ati{)n ui constitutif>rjal 
rights or other injury to the student.^ ' 

Th«* (^>urt said that such a standard was warranted "uj h^ht «)f the 
value which ( ivi! rights have in our legal system Any lesser standard 
Wf»uld deu\ nuicli (?f the prnmisr of Seetitin ^ 

The C'fJtirt eniphasi/ed that it was m»t saying that school h<iard 
rrieuibf-rs are i harOHJ w ith predictmi'. the luture t <nirse of constitutiotia! 
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law. It concluded the portion of its opinion rcltting to liability with the 
following mandate: "A compensatory award will be appropriate only 
if the school 4>oard member has acted with such an impermissible 
motivation or with such disregard of the student's clearly established 
. constitutional rights that his action cannot reasonably be characterized 
as being in good faith. 

Violations Solely of Procedural Due Process 

Three years later the Court considered the question of liability under 
§ 1983 for the denial of procedural due process in connection with the 
suspension of a student when the puhishment was ultimately found to 
be justified. The Court unanimously held that under such cir- 
cumstances, there could be no award of compensatory damages 
withoMt proof that an injury had occurred. Stated another way, 
damages may not be presumed solely from the fact that procedural due 
process was nOt afforded, "Procedural due process rules are meant to 
protect persons not from the deprivation, but from the mistaken or un- 
justified deprivation of life, liberty, or property."^* The Court said that 
any mental or emotional distress actually caused by the denial of due 
process (as distinguished from the justified deprivation itself) could be 
proved in the usual manner by showing the circumstances of the wrong 
and its effects on the plaintiff as observed by others. 

Aware, however, that **a purpose of procedural due process is to con- 
vey to the individual a feeling that the government has dealt with him 
fairly, as well as to minimize the risk of mistaken deprivation of pro- 
tected interests,"*' the Court held that nominal damages not to exceed 
one dollar must be awarded when procedural due process was not 
followed but the penalty was justified. The Court observed that the 
potential liability of defendants for attorney*s fees (authorized express- 
ly in 1976 by the Civil Rights Attorney s Fees Awards Act**) as well as 
the possibility of punitive damage awards to deter or punish violators 
of constitutional rights would tend to assure that government agents 
w ould not deliberately ignore procedural due process rights. 

Liability of School Districts 

Sch(H>l DiHtricis Are Termms"' 

In 1978, the Court answered in the affirmative the question whether 
local governmental units (including school districts) were to be con- 
sidered "persons" for purposes of application of § 1983.^' In 1961, the 
Court had held that they were not "persons" and also that they were 
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not liable under § 1983 for the constitutional torts of their employees.^* 
Some inconsistencies implicit in rulings over the years since 1961 had 
been developing. In Monell, the Court, after reexamining the history 
of the adoption of § 1983 in 1871, by a seven- to-tv^o vote, overruled the 
first prong of the Monroe v, Pape holding, thus permitting ^mage 
suits against school boards under § 1983. The Court in coniptu^fo^ that 
Congr^ had not intended to grant absolute imn^unity toiiiik^i^pveTn' 
mental bodies declined to treat the question of whether locd govern- 
ments could be afforded some degree of immunity short of absolute im- 
munity. 

It stated, however, that a local government may not be sued under 
the statute "for an injury inflicted solely by its employees or agents. In- 
stead, it is when execution of a government's policy or custom, wJiether 
made by its lawmakers or by those whose edicts or acts may fairly be 
said to represent official policy, inflicts the injury that the government 
as an entity is responsible under Section 1983v*'** The Court, noticing 
that school boards differ in some legal respects from municipalities, 
observed that for purposes of § 1983 there was no intent of Congress to 
treat them differently. 

In the wake of our decisions (in desegregation cases brought 
against school boards for equitable relief under Section 1983], 
Congress not only has shown no hostility to federal-court deci- 
sions against school boards, but it has indeed rejected efforts to 
strip the federal courts of jurisdiction over school boards. 
Moreover, recognizing that school boards are often defendants 
in school desegregation suits, which have almost without ex- 
ception been Section 1983 suits. Congress has twice passed 
leji^islation authorizing grants to school boards to assist them in 
complying with federal-court decrees. *° 

.Vo Immunity for **Good Faith'' 

Less than two years later the Court answered the question reserved 
in the Monell case» namely, whether local governments were to be af- 
forded some form of official immunity short of absolute immunity.** By 
a one-vote margin, the Court answered "no," and held that a 
municipality is not permitted to assert the good faith of its officers or 
agents as a defense to liability under § 1983. The Court said that its "re- 
jection of a construction of Section 1983 that would accord 
municipalities a qualified immunity for their good-faith constitutional 
violations is compelled both by the legislative purpose in enacting the 
statute and by considerations of public policy."*^ The purpose of the 
statute was to provide protection to persons wronged by misuse of 
power possessed by. virtue of state law and made possible by the 
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WTongdoer*s having the authority of state law. A damages remedy 
was deemed by the Court to be a vital component of any arrangement 
for vindicating the Constitution's guarantees, but under Wood v, 
Strickhnd, there could be damages assessed against individuals only 
for violations of clearly established constitutional rights. By holding the 
governmental entity liable for damages not only v^^ould those illegally 
treated be compensated, but officials would likely be more careful in 
conducting the affairs of government and v^Ould supervise the conduct 
of their subordinates more carefully. Also, reasoned th^ Court, con- 
stitutional development would not be impeded by the discouragement 
of suits because of difficulties of recovering damages. Furthermore, 
said the Court, **even where some constitutional development could 
not have been foreseen by municipal officials, it is fairer to allocate any 
resulting financial loss to the inevitable costs of government borne by 
all the taxpayers, than to allow its impact to be felt solely by those 
whose rights, albeit newly recognized, have been violated."" 

The Court said that doctrines of tort law had changed sigiiificantly 
over the past century and that views of governmental responsibility 
should properly reflect that evolution. It observed that the principle of 
"equitable loss-spreading" had joined "fault" as another factor to be 
considered in connection with award of damages. It concluded: 

We believe that today's decision, together with prior 
precedents in the area, properly allocates these costs among the 
three principals in the scenario of the Section 1983 cause of ac- 
tion: the victim of the constitutional deprivation; the officer 
whose conduct caused the injury; and the public, as repre- 
sented by the municipal entity. The innocent individual who is 
harmed by an abuse of governmental authority is as- 
sured that he will be compensated for his injury. The offend- 
ing official, so long aS he conducts himself in good faith, niay 
go about his business secure in the knowledge that a qualified 
immunity will protect him from personal liability for damages 
that are more appropriately chargeable to the populace as a 
whole. And the public will be forced to bear only the costs of 
injury inflicted by the "execution of a government's policy or 
custom, whether made by its lawmakers or by those ^yhose 
edicts or acts may fairly be said to represent official policy ."*^ 

Coverage of Section 1 983 

Two months later, the Court decided two other cases pertaining to the 
use of § 1983 as a basis for suits against government authorities. In on#, 
the Court held by a six-to-three vote that the words '*and laws" in the 
§ 1983 phrase "secured by the Constitution and laws" encompassed all 
federal statutes, not only civil rights or equal rights law.^^ Recognizing 
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that "one conclusion which emerges clearly is that the legislative 
history docs not permit a definitive answer,"** the majority elected to 
follow "the plain language" and not limit the scope of "laws." The case 
involved an application of the Social Security Act by a state agency 
which had been challenged successfully in the state courts of Maine. 

In Maine v. Thiboutoty the Court also held that attorneys fees pro- 
perly were awarded to the plaintiffs under the federal legislation pro- 
viding that such could be granted by a court to the prevailing party 
(other than the federal government) in a proceeding to enforce certain 
civil rights statutes, including § 1983. The Court said that, as § 1983 
was listed in the fees statute along with substantive civil rights statutes, 
the provision covered any § 1983 action whether brought in federal or 
state courts. 

In the second case pertaining to the use of § 1983 as a basis for suits 
against government authorities, the Court unanimously held that 
"prevailing party" could include those who accepted a remedy through 
settlement rather than litigation.*^ 
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CHAPTER 16 

Structure and Finance 
of School Districts 



Legal Status of School Districts 

As education is a state (rather than federal) function, it is left to each 
state to organize and finance education as it sees fit, subject only to 
federal constitutional restrictions such as those discussed in the 
prcfceding chapters. Since school districts are subdivisions of a state, 
they are in most respects subject to the constitutional and common law 
applicable to municipal corporations in matters of operation and 
finance. A major general exception, however, is that school districts 
are considered to be direct agencies of the state rather than purely local 
governmental entities. Also, any implied powers of school districts are 
restricted to educational matters, rather than extended to general 
health, safety, and welfare matters that are witHin the purview of 
municipalities. 

The right of a state to alter boundaries of school districts and to pro- 
vide for the reallocation of their assets and liabilities has been 
specifically upheld by the Supreme Court.* The major federal conten- 
tion raised in that 1905 case was that the particular act violated the im- 
pairment of^ohtracts clause of the Constitution. The Court . tersely 
disposed of that argument by referring to a decision of 1875 in which 
the Court had held that it was within a state s power to distribute debt 
burdens and property among subdivisions it had created when it 
altered county lines.* Subdivisions have no contractual rights against 
the state to assets or to boundaries. 

School Finance and Equal Protection 

In 1973, by a five-to-four vote, the Supreme Court held that the 
basic method used in forty-nine states for financing education through 
a combination of state and local funds did not violate the equal protec- 
tion clause of the Constitution.^ (Hawaii has only one school district.) 
The idea of trying a fourteenth amendment assault on existing finance 
systems, which tolerated (or encouraged) uneven per pupil expen- 
ditures among the school districts in a state, developed in the 




Structure and Finance of School Districts I 165 



mid-1960's after the Supreme Court for a decade had been interpreting 
the equal protection clause in an expanded way to grant certain rights 
to bUcks excluded from facilities and services because of race, to voters 
whose votes were diluted because of boundaries of voting districts, and 
to criminal defendants who were unable to take full advantage of legal 
safeguards because of indigence. 

Citing such cases, the Supreme Court of California in 1971 had 
rendered a decision that in the year and a half before its federal con- 
stitutional theory was repudiated by the Supreme Court of the United 
States had probably generated more reaction in both educational and 
political circles than any other decision of a single state court/ The 
California court's opinion, however, remained controlling in Califor- 
nia because a footnote stated that the California Constitution man- 
dated what the court erroneously had thought the federal Constitution 
did. The decision was not rendered after an evidentiary trial, but set 
forth the view that if the facts were proved, a revamping of school 
financing would be required to prevent discrepancies in expenditures 
based on pifoperty values in local districts. When, alter remand, the 
merits were before the Supreme Court of California, that court reaf- 
firmed its position, but by a vote of four- to- three rather than the 
original six-tp-one.' 

A three-judge federal district court in Texas followed the California 
court's reasoning and ordered that the taxing and financing system for 
public schools In Texas be altered within a period of two years so that 
the educational opportunities afforded Texas public school students 
would not be a function of wealth other than the wealth of the state as 
a whole.* The Texas system of financing public schools did not differ in 
essence from plans in mostWher states. A statewide minimum founda- 
tion program was established and financed by state and local revenue. 
The amount of the contribution of a local school district to the program 
reflected the relative taxpaying ability of the district measured by 
assessable property. Local districts could supplement the foundation 
program by additionally levied local property taxes. 

The Supreme Court, in San Antonio Independent School District v. 
RodrigueZy set out its framework for analysis as follows: 

We must decide, first, whether the Texas system of financing 
public education operates to the disadvantage of some suspect 
class or impinges upon a fundamental right explicitly or im- 
plicitly protected by the Constitution, thereby requiring strict 
judicial scrutiny. If so, the judgment of the District. Court 
should be affirmed. If not, the Texas scheme must still be ex- 
amined to determine whether it rationally furthers some 
legitimate, articulated state purpo.se and therefore does not 
constitute an invidious discrimination in violation of the Equal 
Protection Clause of the Fourteenth Amendment. 
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Its first conclusion was that the proper test to be applied, was the 
usual rational basis test, not the exceptional strict scrutiny test. The 
opinion stated that the form of wealth discrimination discovered by the 
lower court and by several other courts that had recently struck down 
school financing laws in other states was unlike any of the forms of 
wealth discrimination previously reviewed by the Court. It said: 

Rather than focusing on the unique features of the alleged 
discrimination, the courts in these cases have virtually assumed 
their findings of a suspect classification through a simplistic 
process of ftnalysis: since^ under the traditional systems of 
financing public schools, some poorer people receive less ex- 
pensive educations than other more affluent people, these 
systems , discriminate on the basis of wealth. This approach 
largely ignores the hard threshold questions, including 
whether it makes a difference for purposes of consideration 
under the Constitution that the class of disadvantaged "poor" 
cannot be identified or defined in customary equal protection 
terms, and whether the relative— rather than absolute — 
nature of the asserted deprivation is of significant conse- 
quence. Before a State's laws and the justifications for the 
classifications they create are subjected to strict judicial 
scrutiny, we think these threshold considerations must be 
analyzQcftnore closely than they were in the court below.* 

The Coui:i observed that plaintiffs presented "no definitive descrip- 
tion of the classifying facts or delineation of the disfavored class. The ' 
Court pointed out that in prior cases the **individuals, or groups of in- 
dividuals, who constituted the class discriminated against . shared 
two distinguishing characteristics: because of their impecunity they 
were completely unable to pay for some desired benefit, and as a conse- 
quence, they, sustained an absolute deprivation of a meaningful oppor- 
tunity to enjoy that benefit. In the Texas situation, no one was com- 
pletely deprived of educational opportunity, for there was a minimum 
foundation program. The Court observed that in cases of wealth 
classifications, it previously granted relief only on the basis of lack of 
access to a meaningful quality of a service, not to a desirable quality. 
When an indigent is entitled to an attorney at public expense, it is not 
to the best attorney, nor to an attorney whose services can be pur- 
chased only with a particular sum of money. 

A serious flaw in the presentation of the original plaintiffs was the 
absence of a showing that the poorest families, in fact, resided in the 
districts with the least property values. The Supreme Court cited this 
gap, and, referring to a Connecticut study, stated that there is reason 
to believe that the poorest families are not necessarily clustered in the 
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poorest propert>' districts. Also, it was alleged that the system was 
discriminatory because expenditures per child showed an inverse varia- 
tion with the wealth of the child's family. The evidence, however, did 
. not support such a conclusion. The affidavit submitted by the plaintiffs 
did show that the ten wealthiest-in-property districts in the sample had 
the highest median family incomes and spent the most on education, 
and also that the four poorest districts had the lowest family incomes 
and devoted the least amount of money to education. However, the 
correlation was inverted for the remaining ninety-six districts, that is, 
the districts that spent next to the most money on education were 
populated by families having next to the lowest median family incomes 
while the districts spending next to the least had next to the highest me- 
dian family incomes. The Court commented, "It is evident that, even if 
the conceptual questions were answered favorably to appellees, no fac- 
tual basis exists upon which to found a claim of comparative wealth 
discrimination."*^ 

In summary on the point, the Court said: 

However described, it is clear that appellees* suit asks this 
Court to extend its most exacting scrutiny to review a system 
that allegedly discriminates against a large, diverse, and amor- 
phous class, unified only by the common fac£or of residence in 
districts that happen to have less taxable wealth than other 
districts. The system of alleged discrimination and the class it 
defines have none of the traditional indicia of suspectness: the 
class is not saddled with such disabilities, or subjected to such a 
history of purposeful unequal treatment, or relegated to such a 
position of political powerlessness as to command extra- 
ordinary protection from the majoritarian political process.*^ 

On the question of whether education is a "fundamental" right in 
the constitutional sense, the Court, after reviewing a number of its 
prior cases, stated: 

The lesson of these cases in addressing the question now 
before the Court is plain. It is not the province of this Court to 
create substantive constitutional rights in the name of 
guaranteeing equal protection of the laws. Thus the key to 
discovering whether education is "fundamental" is not to be 
found in comparisons of the relative societal significance of 
education as opposed to subsistence or housing. Nor is it to be 
found by weighing whether education is as important as the 
right to travel. Rather, the answer lies in assessing whether 
there is a right to education explicitly or implicitly guaranteed 
by the Constitution.*^ 
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The Court further commented that "the undisputed importance of 
education will not alone cause this Court to depart from the usual stan- 
dard for reviewing a State's social and economic legislation."" The 
Court expressly declined to accept the argument that because educa- 
tion is crucial to the ^^xercise of freedom of speech and the exercise of 
the vote, it should be declared fundamental in the constitutional sense, 
particularly sinic no evidence was presented to indicate that the 
present levels educational expenditure in Texas provided an educa- 
tion falling shoH of minimum considerations. 

Having founcl neither a suspect class nor a fundamental right, the 
Court then examined the Texas system of finance under the traditional 
standard of review for the equal protection clause (the standard that 
the state's system must bear some rational relatioriship to legitimate 
state purposes). The Court found to be rational 0ie state's desire to 
maintain a degree of local autonomy in connec^on with education. 
Although recognizing that reliance on local property taxation for 
school revenues provides less freedom of choice with respect to expen- 
ditures for some districts than for others, the Court said the existence of 
some inequalities in the manner in which a state's rationale is achieved 
is not alone a sufficient basis for striking down an entire system. Nor is 
it fatal that the state's interest may be achieved by other methods 
resulting in less drastic disparities in expenditures. "Only where state 
action impinges on. the exercise of fundamental constitutional rights or 
liberties must it be found to have chosen the least restrictive alter- 
native."*' 

The Court emphasized its concern about intruding in an area left to 
the states by the Constitution, especially when massive change was at 
issue in forty-nine states, the present system of state- local financing had 
been carefully developed over many years, alternative finance methods 
had not been tested, and experts disagreed on the effects of many fac- 
tors related to finance plans. The Court said that although "practical 
considerations, of course, play no role in the adjudication of the con-*' 
stitutional issues presented . . , they serve to highlight the wisdom of 
the traditional limitations on this Court's function."** 

The Court's opinion closed with the following: 

We hardly need add that this Court's action today is not to be 
viewed as placing its judicial imprimatur on the status quo. 
The need is apparent for reform in tax systems which may well 
have relied too long and too heavily on the local property tax. 
And certainly innovative thinking as to public education, its 
methods, and its funding is necessary to assure both a higher 
level of quality and greater uniformity of opportunity. These 
matters merit the continued attention of the scholars who 
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already have cimtributfKl much by their challenut^. But t\w 
^ ultimate soluttom must vame hmn the lawmakers and frntn 
the dem<KTatic prff^w*ire*i of those who elect them 

Voting Rights 
One Prrmm-One Vote Principle 

The Supreme Court rendered five ut its many deeiMum in the vtjtmj^ 
rijjhts area in cases dirmly invtiKmg siluH)! districts. The fust was in 
1967 in a case in which the question "W as whether the one |H*rMm-f>ne 
vote principle applied to the selection of county st^html boards in 
Michigan, the member* of which were elected by delegates front local 
boards.** Each local board had one vote, regardless of populatum. The 
C'ourt unanfmously upheld the system. It said that the arrangement 
was basically appointive, rather than elective, and that, therefore, one 
person-one vote did not apply. Althou^n school district electors coultl 
vote for the members of the local boards, they were gtven no statuti>ry 
voice in deciding whom the delegate from the local bt)ards *(iuld 
choose for membership on the c<nmty board. The ('ourt said that the 
Constitution does not bar the state from making the county b«>ard ap- 
pointive* either by an elected official or as was done here There was no 
challenge to the election system for local l>oard members. 

Three years later, the Court dc?cidi*d a case involving a statute thai 
provided for meml>ers of a ci)nsolid«ted junior college* district Iniard to 
be elected by the electors of the ct^nstltuent sch<H>l districts tm the basis 
of the number of persons between the ages of six and twenty years 
residing in each district.** The Court, bv a five;t«^thr<?e vote, held that 
"the Fourteenth Amendment re<juir(*s that the trustw*s of this |uni«*r 
college district bt* apportioned in a manner which dtH's not dej^nve am 
voter of his right to have his ow n vt)ie given as nmch wt^ight, as far as is 
practicable, as that of any other voter in the junior college district 
As applied to the present situation, the Court said that "wheri memlH rs 
of an electeii body are chosen fr<mi s«»pdrate districts, each district must 
Ih' tstablis.hed on a basis that will insure, as far as is practiCiAbie, that 
ecpial numlH'rs t)f voters can vote for pro{>ortionallv c<jual numln^rs of 
officials/'^' The C'ourt found that the rhaHengtHl statutory system failed 
to pass const it utioiml nMister {>rimarilv In^eaust! f>f 4 buih-^in bias in 
favor of small districts/ 

A third one }H'rs«m-ont* vote cast* wa*** deiided h\ «i M*ven to tw«« 
in 1971/^^ The question \sas the constitutionahtv of a state provision 
that rcNfjuiretl. an> Inindc'd mdebtedntss or anv increaM* mI ta\ xMv 
lieyond certain limits to lavapprf^vnl hv si^tv jM'rten? ul the vuti xu a 
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f f fmndiim di-it lun Mu h m\ arrat>gi*men^ gtvei more 

aright nrntii^MiriatiCiillv lu ^, vt>ti* cast in the negative. Ikmtver, m 
nphnldti*!? the i^iriaitutumitltry fcb«* provision » ihe Court siiici that it 
%\m^ aot iii*fi> or dilute the vuttng {Kiuri:,of an <?|^tor on the? basis of a 
^umi% charattm^tk Mich a*i^ that j»i-iigfa|>bic hK^atian, the factor m 
?h* pri-i^^Hlini^ Uadlet^ * as<\ and tht* Con^ititution, iXsiAi. pnWiA^ that 
*t rtain mattt^r^ dt^idi^d by inon* than a ^irnpk* nmjnrity vote M for 
*hr is^uant^* ^^f Jnmd^, tht^ Cnnrt ftiund that it vs nut irrational for a 
.s%m^ %%* \m\v a ri*i|uiri*mi*nt of mare than a majo/ity tiecauM* thi?com- 
raif mint panmllv that «4 nnm>r^ and of thaw >H wnWn The Court 

\V iM H Of nt^t. tb? {miplr tht^ Srate nf Wi^X Virginia have 
iung ^int>*^ ri"^4v<tl to rnn^^vi* frarn a sunpli* nia|t>rjt\ y ote iht? 
. h^nt ** im a rtain d<?ci*tium to ^hat indt*btc?dnt^% may bt* iti 
i \m^\ and what ta:*i^ th*^3r i^hildren M\\ 

VVr rinuhidi* that hinji a^ such inavi^ions do not 
dm rinnnatr asuain^t aath^^rs^re ditoiminatnm agaimt any 
Hkntifmblr tlm^s i\ws du %m thr Equa? FroN-ttion 

A k'*. i-ti**." n Umi U> qnaiiUKmmn ni v^^t^ dt% %i\mi within thi^ 
ixmuj'xfi of pubhc ^-dncan^^n A tn drci^i«>n in UVm invahdattti 
,,rfiain prmri{*tit*nv if* Nrw \mh im wUn% in schmil district dci^ 
tsniH ^* In i-^^im. ih- s.tatutm> r^H{nir<*nWnt v^m that an elcctt>r mmi 
Uas4* tatabh^ prr^p^mv within thi^ district, \}e the %fmm^ mu* 
whf> i-nv^m m IraM^ pr^fi^rtv, «n i^f a pari'nl cir guardian uf a chiki 
*.rw**lU'i} in a liscal pubht %ihp^d Thir^dtalkngr wa< brti^n^^t by a 
* arht h«r w b»hvi^l rt rit frt^ w itb hi^ partmts 

Fhi < jTt ^iitii that a wnipi^lUng ^tatr intt ri^t rnnst Im* ^h^nvn if * 

I' ^-r*int^ thr ri^ht to snmi? bnna fid^ rc^stdent^ ^i^i mimsm 

^i-^^Amii riti/rnship and iknm tht* franrbi^?* to others. Alth<^»2|ilv n^it ri^ 
^iry-un^ r^ntmht ithr }Hmd*ihtv that thr rij^t to vate ih an dct tic^iHwtd 
![)* lmnu-<i Irwt r dian aU p^f^m vntjng in gen*?raf dtTUiJU^. the- 
n Mr* r.inth^dcti that §hi^ Srw Ynrk prnvl^ion did m*i m fact, 
^:^mimi thr piifjKm* t4 hmiting the franchise to tho^e prtrnarily in^ 
t^trm-ti m and ^^r primarily affi!!Ct«d by thi? r^tdts of the dc^tiiir. with 
■mi(H:mit \mxmmi tt* justify denying ap|M*l!ant thi* franirhiM Thr 
Ja^i^ifn att«>ni^. thr < ^nirt «4j<*krv«d. rmit inrhiAimi of many p^tmm 
wN)^ ha%*s at ta^a a rt nu^tt^ and indir^H t intc ^^t in M:hmi affairs and. 
ihr iMhi'T hai^d. rx<^'Jndi'>^ith<?r^ w-hr* havt-t-a di^tu^e! and ilimi in- 
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In lUliK a u«anmH4i*.c<Hirt rf-jct ted ihv tviiinnnnvnt of r/jwnff^hfp «»S 
real pm|M»rty m th<^ district ik% a qualifical m.Un mvmlwtshiii on a 
bimni of f^dwcatiorr^" The Court de<»lar<«d that aithmigh ihmt^ chaUt 
ing thi» arrangement had no right to b«» pubhr afficc holders, f h<* state 
**tnay mit deny to some the privik*u<» oC h«»Iding public oifm* that u r% 
tends to nthers «n the ba^iv of dt*»lirKiit*m that violate federal ctumtihi 
tiunal Knarant<?i*^/"^* The Court hnmd thai the Cknirstia requnrt-inerit 
did not nu*et ev* n the tradtttonat te^^t for appticatu^n of substa{«?3 « ihw 
proc^ in that it wm> not ratiiinaiiv related to aehievin^ a valid ^tau 
obj^^tive It tims decUne<{ to ^ay whether a comjH*ilini» intere*it must hv 
lihtmn on an offitt* holdinji. as dnlutj^tuished hum a voting::, cjuahfica 
tum IndmL the argument that anyone who M*riou^K w^piml to 
eounty sehm>l»b«iard niemtjer^hip 'Xvoold Ih* able t« obtain a ron^ 
v« yanef» the ^uij^le !ic|tiare imh of land" nnjutred >vas taken by the 
Conrt a"i an ^nidaalion of the insubstantialitv uf |C«^vrpa%j inN^^re-^.^ m 
prw*r% liniij"*'* the requirenient 
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in i'^*7^-„ Khtr Suptvmv i-Umtt drviarrii i^^~^i:^.-^%m>fm of die Vmt T^jhor 
Standards Ail apphiaf»!r to ^t;ire^ and tht'u |>fihttra! ^nbdivtsion^ \m 
mimtttut^^HUil m a ta.'^*^ jijreaJ HT*p*ijr^ in ?thr are^i ot federal-^tate lela-^ 
tjom "Hit: it%r'-U-*-hmr vuu* uivahdatrii a 1**71 an$endn»ent that had 
rxfirndetl »h«'- minnnnsn Ha^*" and nui%uronn-h?!vnrv.fH='jf*?f**^e^verfime 
, pr^'jvsMoji'!^ ^rf ^h«' Ac? all eirapSnyit^e.'^ ni ^x^tv ^itul ij^'^H'-'inttiienit 
nmH The kr*^ «-,i,'%onjni: thf. < 'V«ur? ua.^^ U^^aS the ^^jni^niefcr s knjs<« of 
tiw C^msiitniv^^u d«!«H f/naWe Vun^tn>-% dtfiT?t!v ^inpiare tht^ 
StateV fft^tioni t^;" ^?f?-i?J''iiri* snifnitifal *^p4^ratjt»m m a?w:.- of SradiltionaJ 
i*?nrfiMmni?.ai fr;inctss,«rr^: In h?i»kl»i$^ tbad the vHr-reu^rsHv the stati"^ 
\v«$tt$d tmpam-ti d r!<*?icr«-'^^ c^snld dte.-sat*'' Otr- area ^-4 v^ii0% an<j 

^•hich had aihm?-rf t AHi-^t*'^.^^ 'e%N^nd ih- Avi N^^iffiid j.-irgvatr 
«.:^f rn j»lo) it^r^ u-^. «'-^m 1 4 ■•''^XaU h« >:>pi i a 1 ^ . 3 n*>f it uirii!* .^-rs'-; , sid h: h-.'^^ 4 ^ 

< -a^nurm ft^f>m n^hrt i^iMm^t all {juMsr ^-ntp^linr*:--. umlu sfi*-^ National 
Laf*^'*'? Heia?5<'''r&^^ \tf. or rnamns^ a ^:^pafaN'' >^,!a?fn^e- ^*;^i'ntmy^, and 
?ei^'tda!in'ij ;.->4l«'i^;nve- hari;aii??nii^ hM '^'itaN.- aiid Im'^il i*,«Hf'fnment 
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CHAPTER 17 

Federal Legislation 
Affecting Education 



The Suprmie Court, u> thf hight*^»t Weral ctnirt. has the resp<in- 
sibility for deternuninK the meaning and of federai k*gislatiori as 
well $s lis eonstttutionality The exercist^ of this function as applied to 
employment discrimination legislation is treated in chapter 13 and as 
applied to liability for violatiom of civil rights in chapter 15. Addi« 
tional ?itatut<jrv cun^itrtiction of im{H>rtance to education is prt^ente<l in 
this chapter 

Elementary and Secondary Education Act of 1965 

Titlf I of the Elementary and Secondary Education Act of 1965* 
makes federal funds available to local public education agencies for the 
puirpose of better serving the educational needs of "educationally 
deprived children * in both public and nonpublic schools. In 1974^ the 
Supreme Court, in a case with a cH)mplex proc^ural histor>% decided 
two points of substantive consequences by a vole of eight- to-one^^ The 
first point was that the Act did not preemptiitate cHjnstltutional spending 
proscriptions as a con<! ' 'on for receipt (rf federal funds. The Court said 
that If state-level prohibitions prevent a particular use of the funds in 
nonpublic schools, services should be utilized that are not banmed under 
state law. The second holding was that the Act required "comparable" 
service* for nonpublic school children, not ^^dentical" service. 

Those instituting the suit had sought m^tructon« paid with federal 
funds, to teach remedial courses on thej^remises of private schools. The 
Court said that the substantive matttf wa» not properly before it for 
review. {The next year, however, the Court ruled that the state of Penn- 
syhama was prevented by the first amendment from furnishing on- 
the- premises remedial instruction in parochial schools^') In Wheeler v. 
Barrera, the Court added; 

(Ijf the State is unwilling or unable to develop a plan which w 
c<J»mparable, while using Title I teachers in public but not in 
;>nvate schools, it may develop and submit an acceptable plan 
which eliminates the use of on-the premtses instruction in the 
public schools* and instead, resorts to other means, such as 
neutral >rfte-i or summer programs^. * 
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Of course, as an alternative, the state could decline to participate in the 
federally funded program. 

Title V! of Civil Rights Act of 1964 

Title VI of the Civil Rights Act of 1964* bars discrimination based on 
\ "race, color, or national origin * in activities receiving federal financial 

aSsSistance. In 1974, the Court unanimously held that the provision was 
violated by the failure of the school board in San Francisco to take any 
significant steps to deal with crippling language deficiencies of some 
1,H00 of the 2,800 students of Chinese ancestry.* Although the equal 
protection clause was invoked by the plaintiffs, the Court specifically 
refused to discuss its application because the case could be decided on 
the basis of Title VI Compliance with the implemenHng regulations of 
the Department of Health, Education and Welfare (HEW) was part of 
a cfmtract signed bv the board as a condition for receiving federal 
ftinds. The regulatioas required that school districts receiving funds 
kiike steps to eliminate language deficiencies that prevented students of 
^^a particular race, color, or national origin from obtaining the educa- 
ti<m generally available to other students in the school system. 

The Court took no position on what educational techniques were 
called for. U said: 

No specific remedy [wa^] urged upon us. Teaching English to 
the students of Chinese ancestry who do not speak the 
language is one choice. Civing instructions to this group in 
Chinese is another. There may be others. Petitioners ask only 
that the Board of Education be directed to apply its expertise 
to the problem and rectify the situation.^ 

Referring to an HEW regulation, the Court said, "Discrimination 
Son the basis of national origin], is barred which has that effect (em- 
phasis in original] even though no purposeful desigpjs present...."* 
That sentence?, written by Justice Douglas, was Hestined to trouble the 
Court. Ir 1978, Justices Brennan, White, Marshall, and Blackmun 
said: 

We recognize that Lau, especially when read in light of our 
subsetjuent decision in Washington v. Dfltii, which rejected 
the general proposition that governmental action is unconstitu- 
tional ^lely because it has a racially disproportionate impact, 
may be read as being predicated upon the view that, at least 
under some circumstances. Title VI proscribes conduct which 
might not be prohibited by the Constitution. Since we arc now 
of the opinion that Title VFs standard, applicable alike to 
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public and private recipients of federal funds, is no broader 
than the Constitution's, we have serious doubts concerning the 
correctness of What appears to be the premise of that decision.^ 

Justice Powell, in the Bakke case, wrote, **In view of the clear 
legislative intent> Title VI must be held to proscribe only those racial 
classifications that would violate the Equal Protection Clause or the 
Fifth Amendment."**^ The other four Justices said that there was no 
need for a ruling on the point. Justice Stewart, however, during the 
next year said flatly, 'Title VI prohibits only purposeful discrimina- 
tion.**^^ Thus, by 1979, six sitting Justices had repudiated the apparent 
acceptance in Lau of an effects test (rather than a purpose test) for 
discrirninatfon under Title VI.'The other three Justices (Burger, Rehn- 
quist, and Stevens) had not commented on the point. 

Emergency School Aid Act of 1972 

In 1979, the Court construed an aspect of the eligibility re- 
quirements for local school districts to receive federal financial 
assistance under the Emergency School Aid Act of 1972. ^* The Act pro- 
vides funds to school districts for eliminating **minority group isola- 
tion.*' Funds are limited and school districts compete for the funds. The 
specific question in the case of the Board of Education of City School 
District of City of New York v. Harris^^ was whether the Department 
of Health, Education and Welfare (HEW) could declare a school 
district ineligible for funds if there were some schools in the district 
that were identifiable as existing for either minority or nonminority 
students solely based upon the race of faculty with the situation not 
resulting from any intentional discriminatory practices by the board. 
In other words, can ineligibility be predicated on a showing of 
discriminatory impact of policies, or must discriminatory intent be 
proven? 

New York City*s application for funds had been rejected by HEW 
because of the existing pattern of teacher assignments. The board con- 
tended that the statistical disparaties resulted from a combination of 
factors including state statutes, the local collective bargaining con- 
tract, wishes of individual black principals, desires of individual parent 
associations, and powers of the state- mandated community school 
boards. HEW found that these reasons were not adequate to rebut the 
statistical evidence, but made no findings of intentional discriminatory 
acts by the board. 

By a vote of six-to-three, the Supreme Court held that, although the 
statutory language regarding ineligibiliU^ "puffers from imprecision of 
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expression and less-than-careful draftsmanship,"^* the overall ap- 
proach of Congress in the Act indicated that funds were not to be made 
available to districts having policies that had a discriminatory impact 
regardless of the motivation for the policies. As the HEW regulation re- 
quired only that schools not be racially identifiable by faculty 
assignments, it was hdd to be consistent with the statute. The justifica- 
tions offered by the board expressly were, not considered by the Court 
because the board had not contested the Conclusion of HEW that they 
were insufficient, a conclusion that had been supported by the lower 
courts. 

The Court summarized as follows: 

In sum, we hoFd that discriminatory impact is the standard 
by which ineligibility under ESAA is to be measured . . . , that 
a prima facie case of discriminatory impact may be made by a 
proper statistical study . . . , and that the burderi of rebutting 
that case [is] on the Board. 

Title IX of Education Amendments of 1972 

Title IX of the Education Amendments of 1972,^* which prohibits 
discrimination on the basis of sex in education programs or activities 
receiving federal financial assistance, was first construed by the 
Supreme Court a decade after its enactment.*^ The basic issue in the 
1982 case was whether the statute covered employment. Lower federal 
courts were not in agreement as to the validity of the regulations govern- 
ing employment that had been promulgated by the Department of 
Health, Education and Welfare (HEW).^» 

By a vote of six-to-three, the Court held that Congress intended the 
provision to encompass employees in federally funded education pro- 
grams, as well as students. The Court based its decision on the use in 
the statute of the word "person," the legislative history of the provi- 
sion, and several post-enactment events. The Court, however, em- 
phasized that the statute was "program-specific," that is, federal funds 
may be withheld from an activity only if discrimination is found in 
connection with that program. 

As there had been no trials on the merits because the two defendant 
school boards had challenged the authority of HEW to adopt any rules 
affecting employees, it was necessary for the Court to remand the cases 
for trial. The Court expressly declined to "undertake to define 
*program* in this opinion."^' It observed: 

Neither school board opposed HEWs* investigation into its 
employment practices on the grounds that the complaining 
employees* salaries were not funded by federal money, that the 



) 

Federal Legislation Affecting Education I 177 



employees did not work in an education program that received 
federal assistance, or that the discrimination they allegedly 
suffered did not affect a federally funded program.*^ 

Education for All Handicapped Children Act of 1975 

In 1982, the Court rendered its first opinion on the Education for All 
Handicapped Children Act of 1975 (widely known as *T,L. 94-142")*^ 
in a case in which, by a vote of six-to-three, it held the act does not re- 
quire a school district to furnish a sign-language interpreter for a deaf 
elementary* school student "who is receiving substantial specialized in- 
struction and related services, and who is performing above average in 
the regular classrooms of a public school system/*" 

In essence, the substantive parts of the act provide that as a condi- 
tion for receipt of federal funds, a state must establish a detailed plan 
for assuring all handicapped children the right to a **free appropriate 
public education,** tailored to each child*s needs through an "in- 
dividualized educational program** (lEP) developed with the par- 
ticipation of the child's parents. The Court said that the act did not re- 
quire a state "to m'aximize the potential of each handicapped child 
commensurate with the opportunity provided nonhandicapped 
children. • • . Rather, Congress sought primarily to identify and 
evaluate handicapped children and to provide them with access to a 
free public education/*" The Court summarized as follows: 

Insofar as a State is requirj&d to provide a handicapped child 
with a "free appropriate public education,*' we hold that it 
, satisfies this requirement by providing personalized instruction 
with sufficient support services to permit the child to benefit 
educationally from that instruction. Such instruction and ser- 
vices must be provided at public expense, must meet the State*s 
educational standards, must approximate the grade levels used 
in the State*s regular education, and must comport with the 
child*s lEP. In addition, the lEP, and therefore the personal- 
ized instruction, should be formulated in accordance with the 
requirements of the Act and, if the child is being educated in 
the regular classrooms of the public education system, should 
be reasonably calculated to enable the child to achieve passing 
marks and advance from grade to grade. *^ 
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CHAPTER 18 
Some Observations 



The preceding chapters have dealt objectively and in some depth 
with decisions of the Supreme Court of the United States directly affect- 
ing public education. It is intended that the presentation will serve the 
reader as a foundation for understanding exactly what the Court has 
ruled and for contemplating the impact of the cases on education and 
society. 

One perusing contemporary discussions of specific Supreme Court 
cases in both popular and professional media must be struck by the 
uneven nature of the coverage as to accuracy regarding the Court's 
holding, the quality of analysis of the Court's reasoning, and the place 
of the case in the expanse of constitutional law. Also, in many in- 
stances, it would appear that attention by writers to possible or favored 
implications of a decision is allowed to obscure its true parameters as 
actually set out in the opinion of the Court. Unfortunately, such obser- 
vations sometimes also apply to histpric as well as contemporary treat- 
ment of cases. 

There is simply no substitute for reading the full opinion of the Court 
on matters of considerable concern to an individual . Even correct quota- 
tions and competent analyses may not 6e fully comprehended by the 
reader of a secondary source. In reality, most decisions of the Supreme 
Court on constitutional questions do not require extensive legal train- 
ing for an understanding of the substantive, as distinguished from the 
technical, aspects. Part of the effectiveness of the Supreme Court as an 
instrument of government has been its ability .to communicate to peo- 
ple of ordinary intelligence and experience about that document which 
frames the societal part of their lives. 

It is the firm conclusion of the author that the Supreme Court not 
only has been very faithful to its role of constitutional interpreter, but 
has done so in a remarkably responsible manner. It has maintained 
stability and a wholesome degree of predictability while concurrently 
expanding the scope of the Constitution to encompass changing 
knowledge and changing attitudes. Development of constitutional law 
has been steady rather than spasmodic. 

To be sure there have been key decisions that were critical in the 
literal sense of being turning points that established new directions. In- 
evitably, there are "cases of first impression" in which the Court enters 
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new fields of decisionmaking. Since World War II, the emphasis on 
rights and liberties of individuals and classes of persons has led the 
Court to answer constitutional questions in domains not theretofore 
addressed. In such areas, the initial decisions tend to establish broad 
contours and to present broad principles which subsequently must be 
applied to many emerging situations. As more of the latter are brought 
through lower courts and as the issues raised comport with the criteria 
for Supreme Court review noted in chapter 1, the Coutt refines the 
general principles, establishes limitations, and makes distinctions be- 
tween differing sets of facts. The preceding chapters were structured to 
help make this process evident for the various mgjor themes. 

The sphere of race and education offers perhaps the best example of 
a long procession of cases in which the questions before the Court not 
only became increasingly specific after 1954, but became progressively 
more difficult to decide. Thus, votes of the Justices on cases eroded 
from nine-to-zero on the 1954 to 1971 cases to five-to-four on some 
later ones as competing considerations became more evenly balanced. 
The same phenomenon is observable in the series of cases concerning 
teacher loyalty oaths. Differences in wording of the oaths led from 
unanimous invalidations to divided votes to invalidate, to divided votes 
to uphold, and finally to the unanimous acceptance of language pat- 
terned after the presidential oath in the Constitution. 

In the area of church and pre-coUege education, no decision has 
been unanimous. Yet there has been a development and articulation by 
the Court of criteria by which to judge the constitutionality of any ar- 
rangement. This formulation, presented in Lemon v. Kurtzman^ in 
1971 and derived from opinions of the Court rendered over the 
preceding twenty-four years, can be utilized by anyone. The subse- 
quent applications by the Court are of assistance in assessing legal 
nuances of new fact situations. Sometimes, however, the equities are 
almost evenly balanced, and as the Court recognized in 1980, there is 
no "litmus-paper test to distinguish permissible from impermissible aid 
to religiously oriented schools."* 

Due to the nature of the federal questions that may arise in educa- 
tion cases and that warrant Supreme Court resolution, it should not 
be surprising that frequently the Justices are not of one mind as to 
proper outcomes. Indeed, the complexity of constitutional questions, in 
general, is probably the reason for the si?e of the Supreme Court bench. 
When competing considerations are relatively strong, consensus on the 
ultimate outcome would be an unrealistic expectation. If society itself 
finds a balance delicate, the Court is likely to reflect this situation on 
questions that permit reasonable people to differ on whether the Con- 
stitution is violated and precisely why it is or is not. 
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On the latter point, the appropriateness of the writing of concurring 
opinions is a subject of theoretical dispute. Probably there is no general 
answer as to whether they help or hinder the development and 
understanding of case law. Tradition leaves it to each Justice who 
agrees with the majority vote on the answer to a question to determine 
whether he will put into the record anything not included to his 
^'^tisfaction in the majority opinion of the Court on the particular ques- 
tion. 

Concurring opinions have been particularly frequent in the church 
and education area. A most remarkable fact is their omission on 
substantive points for almost two decades of desegregation cases begin- 
ning with Brown /.* Evidently, the Justices realized the necessity of 
having only one semantic presentation of this body of constitutional 
law. Presumably that which could not be unanimously accepted was 
left out of the opinion in each of these cases. 

Sometimes a concurring opinion has been used to signal that a Justice 
thinks a prior case's holding or rationale should be restricted as to 
precedential weight. Most dramatic in the education area is the con* 
curring opinion of Justice Douglas in Engel v, Vitate^ (nondenomina- 
tional prayer) in which in 1962 he stated that in retrospect he believed 
that the four dissenting Justices in 1947 in Everson v. Board of Educa- 
tion^ (transportation to parochial schools) had been correct. If Justice 
Douglas had believed in 1947 as he did in 1962 that first decision to 
uphold the constitutionality of certain aids to parochial schools would 
have "gone the other way ." 

Separate concurring opinions by Justices Powell and Stevens in 
Runyon v McCran^ (racial segregation in private schools) indicated 
that they felt bound by a' prior Supreme Court interpretation of a 
statute even though they disagreed with it. Separate concurring opin- 
ions by Justices Black and Harlan in Epperson v. Arkansas^ (ban on 
teaching evolution) contained criticisms of some of the passages written 
for the unanimous Court by Justice Fortas. He had included extensive 
comments on academic freedom and on vagueness of the statute before 
making the ratio decidendi a violation of the establishment of religion 
clause. Justice Harlan said, "In the process of not deciding (the conten- 
tions that the statute was unconstitutionally vague and that it in- 
terfered with free speech], the Court obscures its otherwise straight- 
forward holding, and opens its opinion to possible implications from 
which I am constrained to disassociate myself."* 

A concurring opinion may be a vehicle for a Justice to stress facts 
essential to understanding his acceptance of a judgment. In Lau v. 
Sichol^ (non-English speaking students), it was through a concurring 
opinion that Justice Blackmun, joined by Justice Burger, emphasized 
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that in a case where the number of children was 'Very few," the 
Court's unanimous decision would not be viewed by them **as con- 
clusive upon the issue whether [Title VI] and the guidelines require the 
funded school district to provide special instruction. For me, numbers 
are at the heart of this case and my concurrence is to be understood 
accordingly."^® 

The use of a concurring opinion to stress points not to be inferred 
from a vote for a judgment is illustrated by/ Justice Stewart's concur- 
rence in City of Madison, Joint School District No. 8 v, WisconHn 
Employment Relations Commissions^ (nonunion teacher speaking at 
board meeting). He commented that^ under the Constitution, a public 
body was not required to allow anybody to speak on any topic. "I write 
simply to emphasize that we are not called upon in this case to consider 
what constitutional limitations there may be upon a governmental 
body's authority to structure discussion at public meetings."** 

Occasionally a "trial balloon" is floated in a concurring opinion. 
Justice Powell, in 1973, in Keyesv. School District No> i, Denver Col- 
orado^^ (de jure segregation in Denver) concurred only in the order of 
remand and expressed the view that the de jure/de.£acto distinction in 
approaching racial segregation cases was inappropriate. He said that 
"we must recognize that the evil of operating separate schools is no less 
in Denver than in Atlanta . . . [and] should abandon a distinction which 
long since h^ outlived its time, and formulate constitutional principles 
of national rather than merely regional application."*'' Justice Douglas 
joined the opinion of the Court in the case, but expressed the view that 
"there is, for the purpose of the Equal Protection Clause of the Four- 
teenth Amendment as applied to the school cases, no difference be- 
tween de facto and de jure segregation."*' This view has never been ac- 
cepted by any other Justice, and the de jure/de facto distinction has 
been reinforced and extended by the Court to areas other than educa- 
tion in years subsequent to 1973. 

It must be remembered, however, that it is the "opinion of the 
Court" that authoritatively states the law in each case, and that the 
view s accepted by a majority of the Justices comprise the precedents. 
Each opinion of the Court must be a vehicle for rationalizing the con- 
clusions reached by the Court in that case based upon background facts 
of the case and prior opinions. Personal value judgmerus are to be 
avoided. In Zorach v. Clauson,^^ although the Court upheld the con- 
stitutionality of the arrangement for released time for religious instruc- 
tion off school premises, the opinion pointedly observed, "This pro- 
gram may be unwise and improvident from an educational or a com- 
munity viewpoint.... Our individual preferences, however, are not the 
constitutional standard.*'*' 



St$fm Ohsenatwm 



In San Anttmw hidefmtditU S<im,^ fhstru t i Hminj^urz.'" wlier i m 
the Court found the Texas system of u^himl liniintt* tti bt» ttitistilutuirui, 
it commented. "We hardly need add that this (Court's action today is 
not to be viewed as placing its judicial imprimatur on the statut t|Ut- 
The need is apparent for reform m tax syvtems |to supjMHf \mhhr 
schools)/'** 

Nor are the preferences^ of the president or of other high uffaiak a 
valid consideration for the Coiirt. This was dramatically ilhistrated m 
1971 when the Court twio^ ruled ccmtrary to views pubUcly expresM?d 
by President Nixon— unanimously in Su ann t Charhtte-Mecklenburi^ 
Board of Education*^ to uphold busing as a tool to c^irrect de )ure 
segregation and eight- to-one in Lemon v Kurtzman^' to invalidate 
forms of financial aid to parochial sthools. The dissenter in the fatter 
ease was neither of President Nixon s ap]^int^;<B, Justices Burger and 
Blackmun. It was justice Whi€^^ an aj^pinntee of President Kennedy, 
who had politically opposed the tvpe of financial arrangement Justice 
White, alone, voted to support in terms of its constitutionality 

Although the Court must be aware of the changing mciwA, economic, 
and political envirotimcnt, its continuing role Ls to apply the Constitu 
tion as it was intended by the framers and as it has been interpretikl b\ 
Court decisions over the years. ()ne of the moit eloquent statements of 
the necessity for the C^mrX not to be Swayed by political maiontit^ i^i 
the moment was writt^i in West Virginia Stale Bimrd of Edumium i 
Bamett^^ { flag salute) : 

The very purpose of a Bill <^f Rights was to w ithdraw c ertaui 
subjects from the vicissitudes of iKilitical CH>ntroversy. to plau- 
them l)eyond the reach of ma|orities and officials and u* 
establish them as legal principles to be applied by the courts 
One*s right to life, liberty, and property, to free si)e<^h. a f re- 
press, freedom of worship and assembly, and <>lher fundamen 
tal rights may not be submitted to vote, they dejKHful uii thi 
outcome of no elections.*' 

Many public educatiim cksi*s wrre dtx'ided in a way dmmUualh 
contrary to prevailing public opinum. Sometimes that attitude was im 
tion wide, as was support of loyalty oaths for teachers Sometimt^ it 
was regional, as for racial segregatioh. Sometimes it was in one state. 
indicated in Pierce v. Society of Sisters of the Holy Satm^ of Jeim and 
A/an/** by the Oregon legislation enacted directly by the voters to re 
quire attendance of all children of certain ages at public scIkhiK tuily 

The Court has cautiolied the judicial branch to l>e wary of mtruding 
unnecessarily into the education process. In Epperson t Arkamas^" 
(ban on teaching evolution) it was said, "Judicial mleriKHitiua in the 
operation of the public sch<K>l system of the Natum raist^s problems 
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requiring care and restraint.... Courts do not and cannot intervene in 
the resolution of conflicts which arise in the daily operation of schbol 
systems and which do not directly and sharply implicate basic constitu- 
tional values.''" In Tinker v, Des Moines Independent Community 
School District^'^ (student armbands), the Court stated that it "has 
repeatedly emphasized the need for affirming the comprehtosive , 
authority of the States and of school authorities, consistent with fun- 
damental constitutional safeguards, to prescribe and control conduct 
in the schools.''" 

Yet, as the preceding chapters illustrate, courts increasingly are 
deciding education dases, for in the words of the Supreme Court in 
Tinker, "It can hardly be argued that either students or teachers shed 
their constitutional rights to freedom of speech or expression at the 
schoolhouse gate."" This was a quarter century after the Court had 
said in West ^ Virginia State Board of Education v, Bamette (flag 
salute): 

[0]ur duty to apply the Bill ^of Rights to assertions of official 
authority [does not] depend upon [the Justices'] possession of 
marked competence in the field where the invasion oiF rights 
occurs. . . . We cannot, because of modest estimates of our com- 
petence in such specialities as public education, withhold the 
judgment that history authenticates^ as the function of this 
Court when liberty is infringed.^** 

Many times arguments presented to the Court appear weak, if not 
frivolous, but the Court usually has responded to them with perljaps 
more respect than some deserve. In Meyer v, Nebraska^^ (ban on 
teaching German), one reason offered to support the statute was? to 
protect the child's health by limiting his mental activities. In Cleveland 
Board of Education u. La F/ewr** (mandatory maternity leave), th^ 
school authorities advanced the argument that the requiri^d leave five\ 
months before the expected date of birth of the child w^is to serve the 
objective of continuity of instruction. One of the teachers, however, 
was required to leave in niid-Dpcember rather than the end of the 
semester in January, and two others could well have finished the school 
- y e ar a nd-still have been about two months from their expected times 
for giving birth. In Hazelwood School District v. United StatefP^ (pat- 
tern of employment discrimination), it was contended that for 
statistical purposes black teachers in the city of St. Louis Should pot be 
counted in the relevant labor market area of the suburbs because the city 
had actively recruited black teachers from other parts of the country. 
In Committee for Public Education and Religious Liberty v. Nyquisf^ 
(financial aid for parochial schools), it was argued that since parents 
were reimbursed for money already spent, the situation differed 
significantly from circumstances, previously declared unconstitutional 
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(where the money had been directly routed to the parochial schools 
through parents) because the dollars given the parents were tiot the 
dollars that had been given to the schools and might never reach the 
schools. In Murray v, Curleifi^ (Lord's Prayer and Bible in public 
schools), school authorities testified that acknowledgment of the ex- 
istence of God as symbolized in the opening exercise had a nqnreligious 
purpose in that it established a "discipline tone" that caused students to 
conform to accepted standards pf behavior in school. In Stone v, ^ 
Grahdm^^ (posting of the Ten Commandments) it was claimed that the 
purpose was not religious despite the focus of such admonitions as not 
to **take the nameof the Lord, thy God, in vain." 

Despite the fact that the Constitution expressly prescribes that cer- 
tain actions can be taken only by a vote of more than a simple majority, 
the requirement of a sixty percent vote for passage of a school bond 
refercfndum was attacked as^ being unconstitutional in Gordon v. 
Lance.^'' A comparable situation arose regarding loyalty oaths. The 
Constitution contains an oath obliging the president to swear, "I will 
faithfully execute the Office of President of the United States, and will 
to the best of my Ability, preserve, protect and defend the Constitution 
of the United States."'* A similar phrase in an oath for teachers was at- 
tacked in Cofe t?. fljcfiar(feon'® as unconstitutional. 

Even though a question appears to have been judically settled by an 
opinion of the Court, a change in material facts or a new argument 
may cause the Court to accept a similar case for review and take 
another look at the subject. This also gives the Court a chance to 
elaborate on principles it may >yish to clarify in light of reactions to the 
prior case and/ or apparent misconstructions of it by lower courts. 

An example of reconsideration of a precedent in light of a new argu- 
ment is to be found in connection with the furnishing of textbooks to 
Istudents in parochial schools. Inl968, in Board of Education v. AHen,'*" 
the Court considered the effect of the ^tablishment of religion clause on 
the practice, which it had upheld in 1930 in Cochran v. Louisiana State 
Board of Education*^ without arguments based on that clause presented. 
The outcome was not changed: nonsectarian textbooks may be furnished 
to children in parochial schools if a state so desires. 

Reconsideration because of a changed material fact is illustrated in 
relation to released time for pubHc school enrollees for religious in- 
struction. The Court, in 1952, in Zorachv. Clauson*^ upheld the prac- 
tice of granting students released time for religious instruction off 
school premises, whereas the practice in 1948 had been forbidden 
within school buildings in People of State of Illinois ex rel McCollum 
V. Board of Education.*^ The change of location of the religious in^ 
struction changed the answer to the question of Constitutionality. 
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Using a subsequent opinion to clarify reasoning behind a prior deci- 
sion is illustrated by the Court's 1962 and 1963 school prayer cases. 
Surely if use of a nondenominational prayer as part of opening exercises 
was unconstitutional, as had been held in Engel v, Vitaler^^ so would 
be the patently sectarian Lord's Prayer and Bible involved in School 
District of Abington Township, Pa, t). Sc/impp.^^ There had been, 
however, a tremendous public controversy following the Engel deci- 
sion. In the Abington opinion, the Court took the opportunity to ad- 
dress many of the criticisms and attempted to allay some extremist pro- 
jections of the Enge/ opinion. 

Occasionally, the highest court of a state or a federal court of appeals 
simply fails correctly to apply established federal case law, and the 
Supreme Court is obliged to review a case in order to rectify the error 
and to reinforce the precedent established previously. Unanimous votes 
to reverse lower appellate court decisipns have been cast Since 1968 in 
such diverse education cases as Epperson d, Arkansas*^ (ban on 
teaching evolution), Healy v, Jame^^ (restricting a student organiza- 
tion). City of Madison, Joint School District No, 8 v, Wisconsin 
Employment Relations Commission"^* (nonunion teacher speaking at 
board meeting), Mt. Healthy City School District v. Doylef*^ 
H(nonrenewal of teachers contract), Givhan v. Western Line Con- 
solidated School District^ (private criticism of principal), Harrah In- 
dependent School District v. Martin^^ (inservice requirement for 
teachers), and Texas Department of Community Affairs v. Burdine?^^ 
(burdens of proojF in employment discrimination cases) , 

The Court has directly or in effect overruled itself on five points of 
law in cases treated in this volume. The first took fifty-eight years to 
transpire. Although, because the Court never had expressly upheld the 
practice, it was not a direct overruling that rejected "separate but 
equal" arrangements for educating black children, the Court in its 
1^54 opinion in Brown repudiated the language that had appeared 
in some earlier decisions that had implicitly upheld the doctrine for 
piiblic schools. The Court said that it could not **turn the clock back" to 
ifeeS when the fourteenth amendment was adopted or even to 1896 
when the expression appeared in the case upholding separate railroad 
cars for blacks and whites in Louisiana. "We must consider public 
education in the light of its full development and its present place in 
American life throughout the Nation."" In Brown /, which was the 
first case to challenge the "separate but equal" doctrine for public 
Schools, it is important to note that the Court could rely on 
psychological evidence to establish thisit separate facilities had a 
detrimental effect on black children and, therefore, were "inherently 
unequal." Thus, this ruling was in accord with uncontradicted 
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evidence. It was not a holding based on the personal social views of the 
Justices, as has been claimed by many critics. 

The second change of course, by contrast, was abrupt. In 1940, 
against a religious claim, the Court upheld the requirement that 
students recite the Pledge of Allegiance.' Three years later in West 
yirginia State Board of Education v, Barnette,^^ the Court not only 
' ruled to the contrary, but its opinion barring the requirement was not 
limited to those who asserted religious reasons for nonparticipation. • 
Thkt this decision came in the darker days of World War II makets it all 
the more impressive. 

The third change occurred in 1967 when the Court in Keyishian v. 
Board of Regents of University of State of New York^ invalidated the 
regulatory scheme developed in New York State to implement the 
Feinberg Law, a statute designed to assure that subversive teachers 
were not employed in the schools and colleges of the state. In 1952, the 
Court found the statute not to be unconstitutional on its face. In the in- 
tervening fifteen years, there developed what the Court called a 
"regulatory maze" that made the statute, as it was implemented, con- 
stitutionally unacceptable. The Court expressly said, however, that "to 
the extent that [the 1952 opinion] sustained the provision of the 
Feinberg Law constituting membership in an organization advocating 
forceful overthrow of government a ground for disqualification, perti- 
nent constitutional doctrines have since rejected the. premises upon 
which that conclusion rested."" 

The fourth and fifth changes affected local government units in 
general as well as school districts. In 1968, the Court approved an 
amendment to the Fair Labor Standards Act that extended the Act 
beyond the private sector to include employees of state hospitals, in- 
stitutions, and schools. In 1976 in National League of Cities v, Usery,^^ 
the Court expreifsly overruled that holding. In the latter case, it held un- 
constitutional another amendment that would have mad? all state and 
local governments comply with federal minimum wage and maximum 
hours requirements. The Court said that this provision would intrude 
on the right of states to structure their integral governmental functions, 
and thus was not authorized under the Constitution's grant to Cortgress 
of the power to regulate commerce among the several states. 

The most recent reversal of direction came in 1978 in Monell v. 
Department of Social Services of City of New York^^ when the Court 
repudiated a contrary conclusion of 1961 and held that for purposes of 
§ 1983, local governments were to be considered as "persons." A 
reassessment of the legislative history behind § 1983 and some incon- 
sistencies implicit in some of its decisions between 1961 and 1978 led to 
the Court's change that had the effect of making school boards liable 
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for monetary damages for violations of civil rights. School boards, 
prior to 1978, had been subject to suit under § 1983, but plaintiffs 
could obtain only injunctive relief . 

Recognition of thje importance of education to our nation frequently 
is expressed in Court opinions. The unanimous opinion iti Brown I 
(racial desegregation) succinctly stated, "Today, education is perhaps 
the most important function of state and local governments;"**^ and no 
justice dissented from the statement in Wisconsin v. Yoder (Amish ex- 
emption), "Providing public schools ranks at the very apex of the func- 
tion of a State."** 

Another thenie inherent in many cases is that of respect for and sen- 
sitivity to the role of the teacher. In 1979, in Ambach v. Norwickf^ 
(citizenship requirement for teachers), the Court expressed it as clearly 
as in any preceding decision when it said: 

[A] teacher serves as a role model for his students, exerting a 
subtle but important influence over their perceptions and 
values. Thus, through both the presentation of course 
materials and the example he sets, a teacher has an opportuni- 
ty to influence the attitudes of students toward government, 
the political process, and a citizen's social responsibilities. The 
influence is crucial to the continued good health of a 
democracy.*^ 

In several contexts the Court has stressed the need for keeping^ 
classrooms free from thought control. In Shelton v. Tucker (precondi- 
tions for teacher employment) ^ it said, "The vigilant proteption of con- 
stitutional freedoms is nowhere more vital than in the community of 
American schools."*^ In Keyishian v. Board of Regents of University of 
State of New York (teacher loyalty program), it stated emphatically, 
"Our Nation is deeply committed to safeguarding academic freedom, 
which is of transcendent value to all of us and not merely to the 
teachers concerned. That freedom is therefore a special concern of the 
First Amendment, which does not tolerate laws that cast a pall of or- 
thodoxy over the classroom."" In Pickering t?. Board of Education of 
Township High School DistHct No. 205** (public criticism of policy by 
teacher) and in Givhan t?. Western Line Consolidated School District^'' 
(private criticism of policy by teacher), the Court unanimously sup- 
ported the right of a teacher to participate in the formulation of broad 
school policy by commenting critically on matters of public concern. 
Teachers may not '^constitutionally be compelled to relinquish the First 
Amendment rights they would otherwise enjoy as citizens to comment 
on matters of public interest in connection with the operation of the 
public schools in which they work."** 
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Another general emphasis of the Court is the recognition not only of 
the constitutional power of states in education matters but of the long 
history of local operatioh of schools within individual states. In 
MiUikeh {multidistrict remedies for racial segregation), the Court 
commented, "No single tradition in public education is more deeply 
rooted than local control over the operation of schools; local autonomy 
has long been thought essential both to the maintenance of community 
concern and support for public schools and to quality of the educa- 
tional process."^*' In San Antonio Independent School District v. 
Rodriguez (financing of education) the Court observed that "local con- 
trdl means . . . the freedom to devote more money to the education of 
one*s children • • • [and] the opportunity . . . for participation in the 
decision-making process that determines how those local tax dollars 
will be spent. "^^ Also to be noted is^ that the Court in Brown IF^ 
(implementation of racial desegregation) relied on a program for racial 
desegregation that provided for local school boards to be the initiators 
of desegregation plans to be submitted for approval by the courts. In 
Ingraham v, Wright (corporal punishment), "[t]he openness of the 
public school and its supervision by the community"^' were key factors 
in persuading the Court that there were checks on the excessive cor- 
poral punishment of students that were not present in the case of 
prisoners, thereby making the eighth amendment bar to cruel and 
unusual punishments inapplicable to the school setting. 

The quality of evidence offere^d in support of assertions about educa- 
tion matters has been consistently examined with care by the Court. In 
Wisconsin v, Yoder'^* (Amish exemption), the Court accepted the goals 
of compulsory education as advanced by the state, but observed that 
the evidence showed the Amish to be "productive and very law-abiding 
members Df^Sciety; they reject public welfare in any of its usual 
modern forms. Further, the Court concluded that the Amish had 
"carried the even more difficult burden of demonstrating the adequacy 
of their alternative mode of continuing informal vocational education 
[for youth fourteen to sixteen years old] in terms of precisely those 
overall interests that the State advances in . support of its program of 
compulsory high school education. 

In San Antonio Independent School District v, Rodriguez^'^ (financ- 
ing of education), the Court exposed an egregious error in the principal 
statistical evidence that the lower federal court had accepted to sup- 
port a claim that in Texas expenditures per pupil and wealth of school 
districts and residents thereof were positively correlated. The 
"evidence" had been submitted by a professor at Syracuse University's 
Educational Finance Policy Institute, The Court summarized, "It is 
evident that, even if the conceptual questions were answered favorably 
to [those challenging the finance system], no factual basis exists upon 
which to f oun^ a claim of comparative wealth discrimination . 
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It is highly unlikely that anyone could /floor the results reached by 
the Supreme Court in all o^ the cases discussed. It is highly unlikely 
that anyone could agree that the holdings were constitutionally in- 
evitable in all of the cases. Nevertheless, it is highly unlikely that 
anyone of intelligence and industry could fail to understand the logic 
set forth irf^the opinions of the Court and the incremental development 
of case law under the Constitution. Such understanding is essential for 
all who have interest in education policy. To help the reader ac- 
complish that goal has been the purpose of this volume. 
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APPENDIX A 
"Glossary 

Action: Lawsuit. 

Amicus curiae: Friend of the court, applied to a brief submitted by one 
not a party to thesuit; requires court's permission. 

Appellant: Party who brings an action in a higher court. 

Appellee: Party against whom an action is brought in a higher court. 

Arguendo: For the sake of argument. 

Case at bar: The case presently being decided by the court. 

Caveat: Let him or her beware; a warning. 

Certiorari: Proceeding in which a higher court reviews a decision of an 
. inferior court. 

Class action: A lawsuit brought by one or more persons on behalf of all 
persons similarly situated as to complaint and remedy sought. 

De facto: In fact; in reahty. 

Defendant: Party against whom an action is brought. 
Dejure: By action of law. 

De minimis: Something so insignificant as to be unworthy of judicial 
attention. 

Dicta: Statements in a judicial opinion not necessary to the decision of 
the case. , - 

Enjoin: Command to maintain the status qu6 either by doing or re- 
fraining from doing a specific act; the writ is called an injunction . 

Et al.: And others. 

Ei 9eq.: And those following. 

Express: Directly set forth in words. 

Ex Tel: On the information supplied by. 

Holding: A ruling by the court; court's decision on a question properly 
raised in a c ase, • -• 
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in loco parentis: In place of the parent, having some of the rights and 
duties of a parent. ^ 

Infra: Below; following. 

Injunction: See "enjoin." ' 

Instant case: The case presently being decided by the court. 

Judgment: Final determination by the court of the rights of parties in 
a case. 

Liable: Legally responsible. 

Malice: Improper motive; intentionally committing a wrongful act 
without justification or excuse. 

Mandamus: Writ ordering the execution of a non-discretiOnary duty 
by one charged with responsibility therefor. 

Material: Important. 

Merits: The factual issues raised, as distinguished from procedural 
issues; substance of a case, rather than technicalities. 

Ministerial: Not involving dis(;retioh as to whether or how an act is to 
be performed. 

Moot case: A case in which the factual controversy no longer exists and 
in which a judgment would be abstract with no practical effect. 

On its face: Based on wording alone, without waiting tc^ see the 
application of the language. 

Opinion: Reasoning offered by a court to explain why it has decided a 
case as it has. The "opinion of the court" is that reasoning accepted 
by n. majority of the participating judges. A "concurring opinion" 
contains the views of a judge who agrees with the court's judgment 
but desires to express some views not contained to his satisfaction in 
the opinion of the court. A "dissenting opinion" expresses the 
reasons a judge would decide the case differently from the majority 
of the judges. When several questions arise in one case, there may 
be partial concurrences or dissents. 

Parens patriae: Concept of the state's guardianship over persons un* 
able to direct their own affairs, e.g., minors. 

Per curiam: By the court; an opinion with no identification of the 
author. 



Per se: In and of itself. 
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Petitioner: Party bringing a case before a court; the appellant in a case 
appealed. 

Plaintiff: Party instituting a legal action. 

Police power: The inherent power of government to impose restrictions 
in order to provide for health, safety, and welfare of its con- 
stituents. 

Prima facie: On its face; evidence supporting a conclusion unless it is 
rebutted. 

Quasi: As if; almost. 

Ratio decidendi: Reasoning applied by a court to crucial facts of a case 
in process of determining the judgment; basic reason for a holding. 

Reductio ad absurdum: Interpretation which would lead to results 
clearly illogical or not intended. 

Remand: Send back a case to the court from which it was appealed for 
further action by the lower court . 

Res judicaU: A matter finally decided by the highest court of com- 
petent jurisdiction. 

Respondent: Party against whom a legal action is brought; the appellee 
in a case appealed. ^ 

Scienter: Knowledge of a set of facts. 

Stare decisis: Doctrine of precedents whereby prior decisions of courts 
are followed under similar facts. 

Sub judice: Being considered by a court. 

Summary: Immediate; without a full proceeding. 

Supra: Above( preceding. 

Ultra vires: 0|(tside the legal power of an individual or body. 
Vacate: Annul. 
Vel non.: Or not. 

Vested: Fixed; accrued; not subject to any contingency. 
Void: Having no legal force or effect. 
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Key Provisions of the 
United States Constitution 

Article I, Section 10 

No State Shall . . . p*5S any ... Law impairing the Obligation of 
Contracts. ... 

Amepidment 1 

Ck>ngress shall make he law respecting an establishment of relfgion, or 
prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, 
atid to petition the Government for a redress of grievances. 

Amendment 5 

No person . . . shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life* liberty, or property, without 
due process of law; nor shall private property be* taken for public use, 
without just compensation. 

Amendment 8 

Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted. 

Amendment 10 

The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or 
to the people. 

Amendment 14 

All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or proper- 
ty, without due process of law; nor deny to any person within its 
jurisdiction the equal protection pf the laws. 

See aUo first page of chapter 1. 
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Key Federal Statutory Provisions 

Tiric VI of Cml Rights. Act of 1964 
[42U.S.C.§2000d{1976)] 

No i>erspn in the United States shall, on the ground of race, color or na- 
tional origin, be excluded from participation in, be denied the benefits 
of, or be subjected to diiscrimination under any program or activity 
receiving Federal financial assistance. 

TiUe Vn of Civil Rights Act of 1964 

[42U.S-C.§200ae.2(a)(1976)l / 

It shall be an unlawful employment practice for an employer (1) to fail 
or refuse to hire or to discharge any individual, or otherwise to 
discriminate against any individual with respect to his compensation, 
terms, conditions, or privileges of eniployment, because of such in- 
dividual's race, color, religion, sex, or national origin; or (2) to liniit, 
segregate, or classify his employees or applicants for emplo)rment in 
any way which would deprive or tend to deprive any individual of 
employment opportunities or otherwise adversely affect his status as an 
employee, because of such individual's race, color, religion, sex, or na- 
tional origin. 

Title IX of Education Amendments of 1972 
[!^U.S.C.§ 1681 (1976)] 

No person in the United States shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, or be subjected to 
discrimination under any education program or activity receiving 
Federal financial assistance. 

Section 1981 
[42U.S,C.§ 1981 (1976)] 

All persons within the jurisdiction of the United States shall have the 
same right in every State and Territory to make and enforce contracts 
. . . as is enjoyed by white citizeits, 
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Section 1983 ^ 
[42 U.S.C. § 1983 (1976)] 

Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory, subjects, or causes to be 
subjected, any citizen of the United States, or other person within the 
jurisdiction thereof to the deprivation of any rights, j>rivileges, or im- 
munities secured^by the Constitution and laws, shall be liable to the 
party injured in an action at law, suit in equity, or other proper pro- 
ceeding for redress. 

See also chapter 17. 
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Lord's, 43-46 

meetings before school, 52 

non-|denomlnational, 42-43 
released time 

off premises, 40-42 

on premises, 39-40 
\tax exemption for church property, 26, 32 
teaching evolution, 46-47 
Ten Commandments, 47-48 
t^ for violation of , 26 
t&A of, in First Amendment, 195 
Evolihtioh, 46-47 
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Handicappe^l children, 1T7 
Health regulations, 5 
Health services, 27, 35-36 
HEW (see Department of Health, 

Education and Welfare) 
Higher education 

buildings 

finance of for cl|prch- related colleges, 
28 

use of public for religious activities, 52 
finance . 

buildings for church-related colleges, 
28 

grants to churcb*related colleges, 34 
junior college districts, 169 
Idyalty, 90-102 
racial segregation^ 57-59 
students 

publications, 148 

recognition of groups, 147-148 

secret societies, 147 
teachers 

academic freedom {see Academic 
freedom) 

due process in termination, 109-117 
loyalty, 90-102 
Higher Education Facilities Act of 1963, 28 

Junior colleges, 169 {see also Higher 
education) 

Liability, 158163 

Liberty interests 
attending private school, 8-10 
conditions of employment, 119-127 
explication of concept, 109-110, 112-115 
expression, 90-102, 1Q4-109 
First Amendment rights covered, 20-21 

(see alto First Amendment) 
parent rights,, 5-13 

student rights, 149, 151 (seea&a Students) 

teacher rights, 109-110, 112-115 {seealsa 
Public school teachers) 

teaching foreign languages, 5-7 
Library books, 155-156 
Loyalty \ 

invesHgations, 98-102 

oaths, 90-95 

statutes, 95-98 

\ ■ ■ 

Mandated services, 32V33, 37-38 
Minimum wages, 171 

National origin discrimination, 8, 77-78, 

174-175 \ 
Nonpuk^c schools (ue Private schoob) 

Oaths, 90^95 
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